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IN THE SUPREME COURT OF THE STATE OF IDAHO
1
STOREY CONSTRUCTION INC,
PlaintiffIRespondent,

I TOM HANKS and RITA WILSON,

1
)

Supreme Court No.

)
)

35459

j

Husband and Wife; and LILY REEVES, )
I
)
DefendantslAppellants.
)
)

I

RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District of the State of
Idaho, in and for the County of Blaine.
HONORABLE ROBERT J. ELGEE, DISTRICT JUDGE

R. Miles Stanislaw
STANISLAW ASHBAUGW LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104

Edward Simon
ATTORNEY AT LAW
P.O. Box 540
Ketchurn, ID 83340
Michael E. McNichols
CLEMENTS, BROWN &
MCNICHOLS, P.A.
P.O. Box 1510
Lewiston, ID 83501
Attorneys for DefendantslAppellants

Attorney for PIaintifflRespondent
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R. Miles Stanislaw. ISB #4912
Christopher A. Wright,pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC.,
Plaintiff,

NO. CV 2007-1043
STOREY'S MOTION TO BAR THE
JACKSON AFFIDAVIT OR
ALTERNATIVELY STRIKE IT

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,
Defendants.
COMES NOW Storey Construction Inc. and moves the Court to:
I)

Bar Defendants from relying on the Jackson affidavit on the basis of judicial
estoppel; or alternatively

2)

///I

Strike the Jackson affidavit on the ground the affidavit is based on hearsay,
does not fix blame for any defects on Storey, is not based on 2003 knowledge
or information, andlor is irrelevant because it does not attempt to demonstrate
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that the defects about which complaint is now made could have been
discovered with due diligence prior to the 2003 arbitration.
Storey seeks consideration of this Motion only if the Court denies Storey's Motion to
Znforce Bar of Res Judicata.
This Motion is based on the records and pleadings herein and the following legal
nemorandum:
LEGAL ARGUMENT

.

Under the Doctrine of Judicial Estoppel, Defendants Should be Barred from
Relying Upon the Jackson Affidavit.
Idaho's Supreme Court has clearly set forth the elements of judicial estoppel and

igidly enforced judicial estoppel in several recent discussions. In 2005, Idaho's Supreme
2ourt stated:
Judicial estoppel precludes a party from gaining an advantage by
taking one position, and then seeking a second advantage by takjng an
incompatible position. Sword v. Sweet, 140 Idaho 342, 92 P.3d 492, , 140
Idaho 242, 92 P.3d 492, 502 (2004). The Idaho Supreme Court adopted the
doctrine of judicial estoppel in Loomis Church, 76 Idaho 87, 277 P.2d 561
(1954). Robertsolz Supply, Inc. v. Nicholls, 131 Idaho 99, 101, 952 P.2d 91 4,
916 (Ct. App. 1998). This Court listed numerous court decisions from other
states as support for adopting the doctrine and noted:
It is quite generally held that where a litigant, by means of
such sworn statements, obtains a judgment, advantage or
consideration from one party, he will not thereafter, by
repudiating such allegations and by means of inconsistent and
contrary allegations or testimony, be permitted to obtain a
recovery or a right against another party, arising out of the
same transaction or subject matter.

Loomis, 76 ldaho at 93-94, 277 P.2d at 565. The Idaho Court of Appeals
krther explained the doctrine as follows:
Essentially, this doctrine prevents a party from assuming a
position in one proceeding and then taking an inconsistent
position in a subsequent proceeding. There are very important
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policies underlying the judicial estoppel doctrine. One purpose
of the doctrine is to protect the integrity of the judicial system,
by protecting the orderly administration of justice and having
regard for the dignity of judicial proceedings. The doctrine is
also intended to prevent parties from playing fast and loose
with the courts. (Emphasis added.)

Robertson Supply, 131 Idaho at 101, 952 P.2d at 916 (internal citations
omitted).'
rhis decision was reaffirmed in January 2008 when the Supreme Court again stated:
Judicial estoppel "precludes a party from gaining an advantage by taking one
position, and then seeking a second advantage by taking an incompatible
position." McKay, 130 Idaho at 152, 937 P.3d at 1226 (quoting Rissetto v.
Plumbers & Steamjtters Local 343, 94 F.3d 597, 600 (91hCir. 1996)).~
The doctrine of judicial estoppel applies to Defendants.
Defendants refused to respond to Storey's discovery, which sought details oj
Iefendants' latent defect claim. Defendants stated in pleadings that Storey's discovery war
Iutside the scope of res judicata.

Defendants have now submitted the Jackson affidavi~

which contains the very details and information Storey's discovery sought.

Wher

)efendants seek to avoid responding to Storey's discovery the latent defect details arc
~utsidethe scope of res judicata: When Defendants seek to defeat Storey's motion to enforce

.es judicata, the details of latent defects are inside the scope of res judicata. Defendants'
~ositionsare inconsistent and incompatible.
On March 28, 2008, Storey served l 1 interrogatories and 16 Requests for Productior
In Defendants. Storey's discovery was intended to discover information and document!
.egarding the nature, extent, location, and discovery of alleged "latent defects" tha
3efendants rely upon in their attempt to defeat Storey's plea of res judicata.

A&JConstruction v. Wood, 141 Idaho 642, 116 P.3d 12 (2005).
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Examples of Storey's interrogatories are as follows:

Interrogatory No. 2: IDENTIFY all DEFECTS, if any, that you contend
Storey is RESPONSIBLE FOR with respect to the Subject Property.
("IDENTIFY" means, to specify, identify, and fully describe with
precision each item alleged to be a DEFECT, including exact locatioii(s),
explain all reasons why each item described constitutes a DEFECT and the
particular party or parties RESPONSIBLE FOR the DEFECT.
"DEFECT" or "DEFECTS" means any item or aspect - whether a
product or an item of workmanship or construction - that falls below the
applicable standard of care or industry standard, incorporates defective
materials, lacks reasonable and/or required safety elements, lacks structural
integrity, lacks features to provide lawful and adequate protection against the
elements, fails to meet or comply with any applicable building code,
ordinance, law or standard, fails to comply with any construction drawing or
specification furnished to Storey, and/or is otherwise in any way deficient.)
"RESPONSIBLE FOR" means that the identified DEFECT was within
Storey's scope of work.

InterrogatoryNo.3: For each defect itemized in the Demand for
Arbitration, which is attached as Exhibit A hereto, and for any additional
DEFECTS identified in your answer to Interrogatory No. 2, identz5 the
person who first observed the defect and the date of the,first observation.
Interro~atowNo. 5: Did you or anyone acting on your behalf make any
attempt since June 2003 to have the Subject Property repaired to correct in
whole or in part any DEFECTS identified by you in the Answer to
Interrogatory No. 2? If so, for each attempt regarding each DEFECT
IDENTIFY:
a.
The name and address of the repairperson contacted.
b.
The date repairs were made.
c.
The nature of the problem repaired and what was done to repair
it.
Interrogatory No. 6: Regarding any and all tests you have conducted on the
Subject Property since June 2003 regarding each DEFECT previously
Heinze v. Bauer, 178 P.3d 2008,2008 Ida LEXIS 9.
identify and defects are defined terms in the interrogatories.
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identified by you in the Answer to Interrogatory No. 2 , for each test so
conducted, IDENTIFY:
The name and address of the person conducting the same;
a.
b.
The date thereof;
The type of test conducted, explaining precisely what was done
c.
to conduct the test and the results thereof.
Interrogatow No. 7: Identify all persons and companies, including experts,
who have inspected any work performed by Storey on the Subject Property
since August 2003, including the purpose for which such inspection was
made, the date of such inspection and identification of any and all reports
andlor other documents relating to such inspection.
Interro~atowNo. 8: Identify all persons who have knowledge concerning
the alleged DEFECTS and/or deficient work that are the subject of this
lawsuit, and fully describe the details of the knowledge of any DEFECT(S)
the person identified possesses.
Examples of Storey's Requests for Production are as follows:
With respect to the property, produce all
Request for Production No. 1:
documents that relate or refer to the following:
a) Snow dams;
b) Roof failures;
c) Improper roof ventilation;
d) Water intrusion;
e) Improper ventilation of chimneys;
f) Underground water leakage;
g) Surface drainage issue;
h) Improper structural connection;
i) Sheer wall failures; and
j) Any other defects you allege not included in a through i.4
With respect to the property, produce all
Request for Production No. 2:
documents that relate or refer to substandard or defective work performed by
Storey Construction Inc. or any of its subcontractors.
With respect to the property produce,
Request for Production No. 3:
produce all documents that relate or refer to maintenance or repair work
performed since August 2003.

Items a through i are the nine items listed in Defendants' Demand for Arbitration.
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Request for Production No. 7:
Produce all documents, contracts,
agreements, bills, invoices, and correspondence that relate or refer to any
maintenance, construction, or repair services performed at or for the property
since August 2003.
Request for Production No. 10:
Produce all documents prepared or
maintained since August 2003 by any caretaker for the property.
Defendants refused to respond to each and every one of Storey's Interrogatories and
Zequests for Production.
Instead of responding, Defendants objected to each and every one of Storey's
nterrogatories and Requests for Production. Defendants filed (2 days late) a Motion for a
'rotective Order (now set for hearing on June 9, 2008 - Storey's response memorandum is
ncorporated herein). Defendants' Motion for a Protective Order claims "that the discoverq
~rououndedibv Storey1 seeks information that is outside the scope of the Res Judicata issue
o which to [sic1 case is currentlv limited." Defendants' statement in a signed pleading ir
ncredible in light of the Jackson affidavit. Defendants' counsel have flagrantly violatec
.R.C.P. I I . For example, Mr. Jackson states his affidavit is based in part on his review o
?is own daily logs and the daily logs of the prior caretaker; Request for Production No. 1(
lsks for production of those logs.
Interrogatory No. 8 sought the identity of persons having knowledge of the allegec
Latent defects. Defendants refused to answer Interrogatory No. 8 and to provide the identit:
af the very person, Mr. Jackson, who has now submitted a six-page affidavit addressing thosc
defects.
The discovery propounded by Storey includes the Interrogatories and Requests fo
Production set forth above. Storey's Interrogatories and Requests for Production squarel:
address the very essence of the Jackson affidavit. The Jackson affidavit provides detail
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rbout the nature, extent, and location of defects, dates of alleged discovery, repairs to the
roperty, tests at the property. The Jackson affidavit relies on information provided by
innamed experts, relies on the prior caretaker's daily logs, and Mr. Jackson relies on and
~urportsto provide dates Defendants acquired knowledge of defects. The Jackson affidavit
lets forth precisely the type of information that Defendants' Motion for Protective Ordel
$aimed was "outside the scope of the Res Judicata issue to which to [sic] case is current11

m'The Jackson affidavit contains precisely the type of information that Defendant:
.efused to provide to Storey when Defendants refused to respond to Storey's Interrogatorier
ind Requests for Production.

Defendants' positions are totally incompatible an(

nconsistent!
In a letter dated May 13, 2008, Storey put Defendants squarely on notice of thei
!.R.C.P. 11 obligation and warned Defendants about their conduct. The letter is already o,
:ecord and is attached hereto. That letter states in part:
Defendants cannot include in Defendants' response to Storey's Motion to
Enforce Bar of Res Judicata any facts, affidavits, or information regarding
any of the nine defects listed in Defendants' Demand for Arbitration or the
discovery of those defects. Defendants cannot argue that defects discovered
after the prior arbitration are not subject to res judicata. To do otherwise
would be proof of a flagrant violation of I.R.C.P. ll(a)(l) and further
evidence in support of Storey's claim of abuse of process.
Defendants have not responded to this letter and totally ignored its content.
Defendants' opposition memorandum at page 9 states:
The various defects include, but are not limited to, those which are set forth in
the Declaration of Don Jaclcson. Jackson AEdavit 771- 13. The defects were
manifested and discovered in the manner described in Mr. Jackson's
Affidavit. Jackson Affidavit 771-13. Those are the facts out of which the
Construction Defect Arbitration arose.
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,Those are the facts" the discovery propounded by Storey sought to obtain. The statement
ust quoted from Defendants' Opposition is the exact opposite of Defendants' statement in
Iefendants' Motion for Protective Order. In the latter statement, Defendants claim the
liscovery propounded by Storey is "outside the scope" of the res judicata issues.
On May 19, 2008, Defendants told this Court that information about defects and
liscovery of defects is "outside the scope" of res judicata in order to avoid responding to
;torey's legitimate discovery. Eleven days later, on May 30, 2008, Defendants told this
Zourt that the same information is "inside the scope" for purposes of attempting to defeat
jtorey's plea of res judicata.
Defendants are playing "fast and loose." Defendants, at a minimum, should be barred
%omrelying on the Jackson affidavit, otherwise Defendants will be rewarded for playinf
'fast and loose."

V.

The Jackson Affidavit is Based on Hearsay, Fails to Identify Defects
Caused by Storey, Does Not Address the Relevant Time Frame, and
Storey Moves that the Jackson Affidavit be Stricken.

The grounds for Storey's motion to strike the Jackson affidavit are as follows:

1)

Hearsay

Mr. Jackson states in his affidavit:
"I have observed conditions at the property that have required that I
learn of the nature of the defects from experts retained by counsel for
the Defendants. As a result, I, as agent of the owner, have been
informed by those expert consultants of many design and construction
defects relating to improvement at the property. The statements in this
affidavit are simply a sample of those defects of which 1 have been
made aware."
Mr. Jackson's affidavit is based on what Defendants' unnamed experts told him
That is garden variety hearsay.
STOREY'S MOTION TO BAR THE JACKSON
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1

2

)/

/I

Storey's discovery sought information about the identity and fact-based knowledge
(as opposed to opinions and conclusions) of experts retained by ~ e f e n d a n t s . Defendants
~
refused to answer.

1
5
6

I
I!

I

Defendants refused to provide any of the information Storey's discovery sought. In

I

most instances of hearsay, at least the identity of the person providing the witness with
knowledge is known.
2)

The Jackson affidavit fails to attribute any of the alleged "latent defects"
to Storey.

!

Defendants' Demand for Arbitration states:
"This claim arises out of defective construction andlor design of the
improvements . . . . Each of these conditions have resulted from both
construction and design deficiencies, errors and omissions."
Storey did not perform any design work. The design work was done by Lake!Flato

l4

16
17
18

19
20
21
22

24

I
1
1

I/
I/
I/
I

Defendants have a separate Demand for Arbitration pending with AAA against

Nowhere does the Jackson affidavit use Storey's name or the word "contractor?

I

There is no attempt in the Jackson affidavit to pin the blame on Storey for any of the alleged
defects recited by Mr. Jackson. Indeed, Mr. Jackson's affidavit fails to recite any foundation
or other Jackson qualifications that would even allow Mr. Jackson, who is Defendants'
caretaker, to fix blame on Storey or Lalce!Flato.

According to Mr. Jackson, Defendants have

retained experts who could have provided fault testimony in an affidavit.

Instead,

/

/ Defendants chose to hide the identity of their experts in an obvious effort not to prejudice I
See Interrogatory Nos. 7 and 8 and Requests for Production
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Il

Defendants' case against LakeIFlato. For any alleged defect for which Defendants blamed

The test to determine whether a defect is latent is whether the defects could have been

I
1

discovered through the exercise of reasonable diligence at the time of the prior arbitration.

/

Storey, Defendants would be exonerating LakeIFlato for that same defect.

3)

1/I

Defendants must demonstrate that the alleged defects were latent and the
Jackson affidavit fails to do that.

Defendants have presented no evidence wl~atsoever on the issue of due diligence.
Ms. Jackson's affidavit does not address this issue.
4)

The Jackson affidavit is irrelevant because it is not based on knowledge
at the time of the last arbitration.

I

Mr. Jackson did not become the caretaker until 2005. Mr. Jackson has no knowledge

/I

of what was known or unknown in 2003. Mr. Jackson's affidavit is silent on the state or
extent of Defendants' knowledge in 2003.

1

Defendants' knowledge at the time of the prior arbitration of the defects currently

1

alleged is what would be relevant assuming Defendants get over the "transaction analysis"
hurdle. Mr. Jackson had no involvement with the property until March 30, 2005. The prior

) / arbitration occurred in September 2003

1I(1
I/
I/I/
I

Knowledge or lack thereof of defects as of

September 2003 is what determines whether any defect is latent and what defects Defendants
should have discovered by the time of the first arbitration. These is no affidavit from Tom

I
I

Hanks, Rita Wilson, Lily Reeves, Mr. Smith (one of the lawyers in the prior arbitration),

LakdFlato, or the prior caretaker. There is no record evidence that Defendants and their

I!

agents lacked knowledge as of September 2003 of the defects Defendants now complain
about, or that the current defects were not the same defects the Defendants previously
claimed for in the first arbitration.
STOREY'S MOTION TO BAR THE JACKSON
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I

!

5)

1

Defendants do not distinguish between alleged defects caused by
construction and those caused by design.

2

4

1

Because Defendants do not distinguish between construction and design defect, a
determination of which latent defect may have been caused by Storey is impossible.
Defendants want the Court to guess that at least some of the alleged defects were caused by

5
Storey without specifying which ones. Defendants want the Court to guess that at least some
of those defects were latent. Defendants want the Court to take a blind leap. Simply labeling
an alleged defect as "latent," as Defendants have done, does not satisfy the legal standard for
Defendants' burden of proof. Defendants must present evidence that a defect caused by
Storey was not capable of being discovered at or before the time of the prior arbitration
through the exercise of reasonable diligence. Defendants have presented no such evidence.

1k
Dated this

day of June, 2008.

STANISLAW ASH9.qqGH

,q

i

.
I

R. Miles Stanislaw, ISB# 4912
Christopher A. Wrighl, Puo Hac Vice
Attorneys for Plaintiff Storey Construction Inc.
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/

CERTIFICATE OF SERVICE

1
2

The undersigned certifies under penalty of perjury, under the laws of the State of

3

Washington that I am now and at all times herein mentioned, a resident of the State of

4

Washington, over the age of 18 years, not a party to or interested in the above-entitled action,

5

/I

and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:
STOREY'S MOTION TO BAR THE JACKSON AFFIDAVIT OR ALTERNATIVELY
STRIKE IT
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

[rl

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid

l9

1

[rl

Via facsimile

0

Via legal messenger

DATED this

I

day of June, 2008.
Mary Ann Si!angelaiid
Secretary to R. Miles Stanislaw
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May 13, 2008

VIA FACSIMILE AND U.S. MAIL
Kelly M. Donegan
Peckar & Abramson, P.C.
550 S. Hope Street, Suite 1655
Los Angeles, CA 90071

RE:

Edward Simon
Attorney at Law
The First Street Building
1 8 0 W e s t First Street, Suite 2 0 2
P.O. Box 5 4 0
Ketchum, ID 8 3 3 4 0

Storey Construction Inc. v. Hanks

Dear Ms. Donegan and Mr. Simon:
Storey has entered a plea of res judicata to bar Defendants from proceeding with
Defendants' Demand for Arbitration. Defendants seek to defeat Storey's plea of res judicata
by claiming "latent defects" discovered after the prior arbitration. To evaluate Defendants'
"latent defect" defense, two fundamental inquiries must occur:

I)

What is the nature, extent, and location of each latent defect alleged by Defendants?
Absent this information, there is no way to determine if any of the nine items alleged in
Defendants' Demand for Arbitration is actually a latent defect; and

2)

When was each of the nine items alleged by Defendants to be a defect discovered
and by whom? Absent this information, there is no way to determine if, assuming a
latent defect exists, the defect was discovered after the prior arbitration.

Defendants filed a bare-bones Demand for Arbitration listing nine alleged defects and
containing absolutely no details whatsoever of any of the nine items listed.
Storey wrote Defendants seeking details regarding the nature, extent, and location of the nine
items listed in Defendants' Demand for Arbitration on the following dates:
January 22, 2008
January 30,2008
February 4, 2008
February 8, 2008
February 15, 2008
Not once did Defendants respond by providing any information whatsoever regarding the nine
items listed in Defendants' Demand for Arbitration.

$+re\['5

wmb Q@<
.

We believe in law as it should be. . ,-e3uits

-\3

May 13,2008
Page 2

Storey served Defendants with 11 interrogatories and 1 8 requests for production on
March 28, 2008. Each and every one of Storey's interrogatories and requests for production
were designed to discover I)details of the nature, extent, and location of the nine items listed
in Defendants' Demand for Arbitration; and 2) details of Defendants' discovery (when and by
whom) of the existence of the alleged "latent defects."'
Fourteen days have now passed since the deadline fixed by the Rules for Defendants to
respond or object to Storey's lnterrogatories and Requests for Production. Defendants have
not filed any objections or any responses to any of Storey's lnterrogatories or Requests for
Production.
Instead of responding or objecting, on April 28, 2008, Defendants filed a Motion for
Protective Order seeking a Court Order "limiting the scope of discovery." Defendants'
Motion totally failed to indicate or suggest in any way what limitations Defendants seek to
have the Court place on Storey's lnterrogatories and Requests for Production.
The Motion is a delay tactic. Defendants have not even noted their motion for hearing by the
Court. Defendants are using their Motion as an excuse for their refusal to provide any
response at all to Storey's lnterrogatories and Requests for Production.
Defendants' Motion claims "that the discovery propounded ibv Storey] seeks information that
is outside the scooe of the res iudicata issue to which to lsicl case is currentlv limited."
Defendants' Motion totally failed to provide any argument, support, or explanation for the
statement just quoted. Defendants also failed to file any memorandum or brief in support of
their Motion.
Defendants will now be responding to Storey's Motion to Enforce Bar of Res Judicata.
Defendants' counsel both signed Defendants' Motion for Protective Order, and in doing so,
must conform to the requirements of I.R.C.P. I 1(a)(l), which states in part:
The signature of an attorney. . . constitutes a certificate. . . that to the best of
the signers knowledge, information and belief after reasonable inquiry it is well
grounded in fact and is warranted by existing law . . . and that it is not
interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation.
I.R.C.P. 1 l(a)(l) applies to the statement quoted from Defendants' Motion for Protective
Order that information sought by Storey regarding the nature, extent, and location of the
alleged defects and the details (when and by whom) of Defendants' discovery of those
alleged defects "is outside the scope of the res judicata issue to which to [sic] case is
currently limited."
Defendants cannot include in Defendants' response to Storey's Motion to Enforce Bar of Res
Judicata any facts, affidavits, or information regarding any of the nine defects listed in
Defendants' Demand for Arbitration or the discovery of those defects. Defendants cannot
argue that defects discovered after the prior arbitration are not subject to res judicafa. To do

' Case law provides that the observation of experts, even those not expected to be called at trial, prior to
expert disclosure is discoverable in defect cases.
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otherwise would be proof of a flagrant violation of 1.R.C.P Il(a)(l) and further evidence in
support of Storey's claim of abuse of process.

R.Miles Stanislaw

IN TI% DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THEi STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
JOLYNN DRAGE, Clerk of the Court

HON. ROBERT J. ELGEE, DISTRICT JUDGE
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R. Miles Stanislaw, ISB #4912
Christopher A. Wright,pro hac vice
Stanislaw Ashbaugh LLP
70 1 Fifth Avenue, Suite 4400
Seattle, WA 98 104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC.,
Plaintiff,
v.

NO. CV 2007- 1043
ORDER DENYING MOTION FOR
PROTECTIVE ORDER AND
MOTION TO QUASH

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,

/I
1
/I
I)//

Judge on Defendants' Motion for Protective Order and Motion to Quash Commission to

I!

the record the basis for this Order does now ORDER, ADJUDGE, AND DECREE as

Defendants.
This matter having come on duly and regularly for hearing before the undersigned

Issue Subpoena; the Court having considered the records and pleadings herein, the parties'
submissions with respect to both motions, the oral argument of Counsel and having stated on

follows:

ORDER DENYING MOTION FOR
PROTECTIVE ORDER AND MOTION TO
QUASH - 1

Stanislaw Ashbaugh

G,NAL

701 FlFiH AVE., SUITE 4400
SEATTLE, WA9"
T.206.386.5900 F 206.344.7400

1

1

1)

Interrogatories and Requests for Production is hereby DENIED;

2

1
5

2)

3)

I/

10

l3

Defendants are ordered to fully respond to Plaintiffs Interrogatory Nos. 1

I

through 1I within 14 days of the date of this Order;
4)

l1

Defendants' Motion to Quash the Commission authorizing the issuance of a
subpoena to Steven Campeas is hereby DENIED;

6

9

Defendants' Motion for a Protective Order Limiting the Scope of Plaintiffs

Request for Production Nos. 1 through 16 within 14 days of the date of this

I

Order;

5)

/I
1I

Defendants are ordered to produce all documents requested by Plaintiffs

Defendants are ordered to cause Mr. Steven Carnpeas to produce all
documents set forth in the subpoena served on Mr. Campeas within 14 days of
the date of this Order; and

6)

Defendants, in responding to the discovery required by this Order, do not need

I

to provide at this time the opinions or conclusions of any experts.
DONE IN OPEN COURT this ((day of

,2008.

Presented by:

Christopher A. Wright,pro hac vice
Attorneys for Plaintiff

ORDER DENYMG MOTION FOR
PROTECTIVE ORDER AND MOTION TO
QUASH - 2

Stanisiaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04
206.386.5900 E 206.344.7400

I
Y 33

CERTIFICATE OF SERVICE

/

/1I
(1

I HEREBY CERTIFY that on this

2day of

~ i h &

, 2008, 1

/

caused a true and correct copy of the above and foregoing instrument to be served upon the
following in the manner indicated below:
Order Denying Motion for Protective Order and Motion lo Quash
Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340
Kelly M. Donegan
John Hanover
Peckar & Abrmson, P.C.
550 S. Hope St., Suite 1655
Los Angeles, CA 90071

R. Miles Stanislaw, ISB# 4912
Stanislaw Ashbaugh
701 Fifih Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400

err(7
(7
(7

@

I
I

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger

[7
[7
[7

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger

[7
[7
(7

Via U.S. Mail, first class, postage prepai'
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger

DISTRICT COURT CLERK

ORDER DENYING MOTION FOR
PROTECTIVE ORDER AND MOTION TO
QUASH - 3

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEAnLE, wA Q8'"*

1

i

Michael E. McNicl~ols
CLEMENTS, BROWN BL McNICHOLS, P.A.
Attorneys at Law
321 13"' Street
Post Office Box 1510
Lewiston, Idaho 83501
(208) 743-6538
(208) 743-9295 (Facsimile)
ISB #993
Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

1
1

STOREY CONSTRUCTION INC.,
Plaintiff,

1
1
1
1
1
1

VS.

TOM HANKS and RITA WILSON,
Husband and Wife; and LILY
REEVES,

Case No: CV 2007- 1043
NOTICE OF APPEARANCE
Fee Category: I I (a)
Fee: $58.00

1

1

Defendants.
TO:

I

Storey Construction, Inc., Plaintiff, xiid to its attorneys, R. Miles
Stanislaw and Christopher A. Wright, Stanislaw Ashbaugh LLP
PLEASE TAKE NOTICE illat the undersigned hereby appears on behalf of

defendants. Copies of all notices and pleadings, exclusive of original senrice of process,

1

should be made upon the undersigned.

NOTICE OF APPEARANCE

-1-

DATED this 16th day of June, 2008.
CLEMENTS, BROWN & McNICHOLS, P.A.

By:
MICHAEL E. McNICHOLS

CERTIFICATE QESERVICE

I hereby certify that on the 16th day of June, 2008,I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
R. Miles Stanislaw
Christopher A. Wright
Stanislaw Ashbaugh LLP
70 1 Fifth Avenue, Suite 4400
Seattle, WA 98104
Facsimile: (206) 344-7400

[ ]
[ ]
[ ]

John D. Hanover
Kelly M. Donegall
Pecltar & Abra~nson,P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071
Facsimile: (213) 489-9215

[ ]
[ ]
[ ]

1

U.S. Mail
Hand Delivered
Overnight Mail
Facsi~nile
E-Mail

Edward Simon
Attorney at Law
Tlie First Street Building
180 West First Street, Suite 202
P.O. Box 540
I<etchuni, ID 83340
Facsimile: (208) 726-73 13

[ ]
[ ]
[ ]
[XI
[ ]

U.S.Mai1
I-Iand Delivered
Overnight Mail
Facsimile
E-Mail

NOTICE OF APPEARANCE

[XI
[ ]

[XI
[

-2-

U.S.Mai1
Hand Delivered
Overnight Mail
Facsimile
E-Mail

Wb

-

Date: 7/2/2008

Fifth Judicial District Court Blaine County

Time: 10:28 AM

Minutes Report

Page 1 of 3

User: LINDSAY

Case: CV-2007-0001043
Storey Construction, Inc. vs. Rita Wilson, eta!.
Selected Items

Hearing type:
Assigned judge:

Hearing Scheduled
Robert J. Eigee

Minutes date:
Start time:

Court reporter:
Minutes clerk:

Susan Israel
Lindsay Fiscus

0159 PM
End time:
Audio tape number: Dl39

Parties:

John Hannover
Ed Simon
Miles Stainislaw
Mr. Wright
Michael McNichois

Tape Counter: 210

1

I

I
Tape Counter: 230

II

Tape Counter: 250

I

i

,&

( 2 ,W
~ ~ui@
-\

0611912008
01:59 PM

Ct introduces case, counsel present for both parties, parties are ready to proceed
Mr. Stainislaw argues motion, there is no issue as to material fact, reviews defendants
arbitration demand, question is if Res Judicata bars the defendants demand for
arbitration, prior arbitration involved the same parties, there was no work performed after
prior arbitration, reviews the undisputed facts of the case, defendants claimed
substandard and defective work was done by the piaintiffs, plaintiffs request the Ct
enforce the eiements of Res Judicata, cites case law, the only Res Judicata issue that is
in dispute is weather or not this is the same claim, both claims are for substandard and
defective work, parties entered into a contract, Storey performed no work after the 1st
arbitration was filed, reviews additional case law, Ticor, Farmers, Woife, Hauser,
defendants are claiming that iatent defects entitle them to file the same claim, reviews
case law
there are no Idaho case that supports Res Judicata for Latent Defects, case iaw cited by
the defendants are not related to this matter, defendants argue that at the 1st arbitration
they presented no evidence, and that it was impossible to present evidenceinew evidence,
the caretaker had nothing to do with the project until 2005, defendants arguments are
without merit, claims are not made in briefs, counterclaim signed and filed 12 days before
hearing, finai award confirmed without objection by the defendants, defendants did not
present any evidence, reviews ldaho case law that rejects defendants "new evidence"
issue, Waterfront Marine case rejects defendants "impossible to present new evidence"
argument, if the Ct adopted the defendants argument wouid lead to multiple defect
lawsuits, each time a iatent defect was discovered after a judgment is entered the right to
make a new claim would exist, reviews the defects the defendants are claiming, Snow
dams, roof failures, improper roof ventilation, water intrusion, ventilation of chimneys,
underground water leakage, surface drainage issues, improper structural connections and
sheer wali failures
defendants have not provided proof that the Latent defects were caused by Storey, Latent
in 2003, could not have been discovered with reasonabie diligence prior to 2003
arbitration, labeling a condition "latent" does not make a condition "latent", reviews Aidape
case iaw, Res Judicata bars the claim of latent defects, there was only one transaction in
this matter, request the Ct bar the defendants claim

~$7

-

Date: 71212008

Fifth Judicial District Court Blaine County

Time: 10:28 AM

Minutes Report

Page 2 of 3

User: LINDSAY

Case: CV-2007-0001043
Storey Construction, Inc. vs. Rita Wilson, etal.

Tape Counter: 256

Tape Counter 342

I

Tape Counter 350

Selected Items
Mr. Hannover responds, not here on a Motion for Summary Judgment, at the last hearing
the Ct ruled that the issue before the Ct would need to be argued, issue was raised at the
last hearing that this Ct should bar the entire second arbitration, the transaction was the
contract, the defendants did not do any work after the first arbitration was filed, therefore
there was only one contract, Res Judicata is only affirmative defense if the parties can
show that a claim would be bared by claimed preclusion, not denying that this is the same
contract, there is no claim that arises from the execution of a contract, Ct has to look at
the facts of a transaction, and what gives rise to a claim, reviews case law cited by the
plaintiffs
Ct questions Mr. Hannover on the personal injury case law used for this issue, after
accident the victim discovers that there are a lot more injuries caused by the accident, and
you bring the matter back before the Ct and say its newly discovered evidence
Mr. Hannover responds, personal injury case law is a lot different then construction case
law
Ct comments, Res Judicata is not
Mr. Hannover comments, from the first injury there was no reason to investigate, your
negligence cannot protect you from Res Judicata
Ct and counsel discuss the meaning of defective construction
Ct comments, cannot go back and say we made the claim but we did not provide any
evidence based on the cases being argued by the defendants then you are bared
Mr. Hannover continues, can use evidence that was not presented at the first arbitration
claim to prove the claims at the second claim for arbitration
Ct comments. the first claim was filed In the amount of $800,000, because certain
evidence was not available at that time
Mr. Hannover comments, non of the claim for the $800,000 was for defective construction
because there was no evidence of defective construction, describes the difference
between new evidence and a new claim
Mr. Hannover continues, reviews additional case law, reviews Waterfront Marine case
iaw, if evidence is known at the time of the first arbitration and was not presented then you
are bared from bringing this evidence forward at the second arbitration hearing, there is
no newly discovered evidence, presenting claims that were not know and that could not
have been know at the time of the first arbitration
Recess

-
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Case: CV-2007-0001043
Storey Construction, Inc. vs. Rita Wilson, eta!.
Selected Items

Tape Counter: 406

Taoe Counter: 426

Tape Counter: 438

Back on the record
Mr. Hannover continues argument, would like to present a photo slide show to the Ct
Mr. Stainslaw has an objection to the use of the photos
Mr. Hannover comments, pictures are not going to be produced as evidence on the defect:
Ct comments, cannot allow the pictures
Mr. McNichols argues, request the Ct review the trial brief, there was no claim for
construction defects, reviews case law cited by both parties, trying to present new
evidence on an old claim not new evidence on an old claim, reviews Waterfront Marine
case law, at the time of the first hearing the parties knew the bulkhead was defective they
did not present the evidence, in this case the defects were plead however there was not
evidence of the construction defects, if evidence was not known at the time of the first
claim and was discovered later then the parties have the right to bring the claim back
before the Ct, was not aware that there was something wrong with the house, Res
Judicata has two goals finality and fairness
Mr. Stanislaw responds, reviews case law cited by the defendants, reviews Blaser v.
Cameron case law this is a second transaction case, these cases do not help the
defendants they support what Storey Const. is saying they are second transaction cases,
after the first arbitration Storey had no further obligation to the defendants, the defendants
claims are not supported by ldaho law, reviews case law used in opening arguments, the
defendants plead substandard and defective construction and that claim was never
withdrawn, defendants argument is defects were discovered after the first arbitration was
filed and that since the new evidence was discovered late they should be able to bring
another claim before the Ct
Ct gives ruling, counsel has done a very good job in arguing motions today, Ct does not
find any issues of material fact, ldaho has a well developed body of law on this issue,
ldaho follows the Waterfront Marine case law in it body of law, under ldaho law Res
Judicata acts are very broad, defendants plead a defect construction claim, weather they
plead it or proved it is not material, Ct is compelled to follow the Waterfront Marine
analyses, the issue of unknown and un plead defects is considered highly by this Court,
Ct's ruling is that the current claim is bared by Res Judicata
Mr. Hannover request that the powerpoint used today by the plaintiffs be made part of the
record
Mr. Stainslaw has no objection
Ct comments, this is not being taken has evidence
Mr. Hannover requests pictures also be made part of the record
Mr. Stainslaw has the same objections
Ct comments, will allow them as an offer of proof
Mr. Hannover comments, not offering this as proof, offering this to complete the record
today
Ct comments, will not consider them as proof, Ct is not going to view them will seal them
in the file. and include the record. Ct will mark the defendants as Exh A. and the plaintiffs

Tape Counter: 507

C0wJ-t

w\&
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Storey Construction, Inc. vs. Rita Wilson, etal.
Selected Items

/S

Hearing type:
Assigned judge:

Hearing Scheduled
Robert J. Eigee

Minutes date:
Start time:

06/27/2008
03:26 PM

Court reporter:
Minutes clerk:

Susan Israel
Lindsay Fiscus

0326 PM
End time:
Audio tape number: Dl40

Parties:

R. Miles Stanislaw
Ed Simon
Kelly Donagan
Ct introduces case, Mr. Hannover on the phone
Tape Counter: 329
Ct comments, the clerks do not send orders to all counsel in the case, usually sends it to
one then its that parties responsibility to distribute the copy's
Mr. McNichols comments going to withdraw the motion for the 54(B) certificate
Mr. Hannover agrees going to withdraw the motion
Mr. Stanislaw comments, abuse of process claim has a very small piece to it on the Res
Judicata issue, demand for arbitration is a merciless demand, Storey told the defendants
of the conditions, conditions were inspected and approved by agents of the def during
construction, conditions were know to the def prior to the first arbitration, condition could
have bee ascertained, there is ciause in the contract the required the def to give Storey
notice so Storey could investigate the problems, Storey was not given to opportunity
inspect the defects
Ct comments, Mr. McNichols states that if they appeal then its going to stay all
proceedings in the case, case has already determined the issue of Res Judicata, if the Ct
does not put a 54(B) certificate and the def appeal then what will happen next is unknown
Mr. Stanislaw continues, reviews Rule 13(a),
Mr. Hannover comments, reviewing the Rule
Ct comments, a rule 54(B) certificate stays the entire case compieteiy, if you fiie an appeal
then you cannot execute on the judgment

-
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Storey Construction, Inc. vs. Rita Wilson, eta1

?ape Counter: 342

Selected Items
Mr. Stanisalw continues, the defendants have written letters stating that there will be
demolition on the property on June 30, that is looked at as destruction of evidence, Storey
has been stonewalled since January, the last order was June 11, the defendants have not
complied with that order, plaintiffs are faced with having the evidence destroyed
Ct comments, this is not a defect case anymore, granted the plaintiffs Res Judicata issue
Mr. Stanislaw continues, the discovery ordered has a direct on the abuse of process case,
defendants have every right to appeal, wanting the Ct to keep the abuse of process case
and sort out any pending discovery
Mr. Hannover comments, if Ct grants the motion under 54(B) then that would stay the
entire process if the motion is granted under 13(B) then the Ct retains certain issues on
the case, if that is the case then will renew the Motion for the 54(B) certificate, the
demolition of the house has nothing to do with the abuse of process claim
Mr. Stanislaw comments, there has never been a statement that they are going to appeal,
54(B) certificate issuance in a trial Ct discretion, cites case law, just trying to prove the
abuse of process claim, also trying to protect clients on the defect matter, to expect a
construction company to defend defect that have never been inspected by the company
would be highly prejudice

Tape Counter 355

Ct comments, being lead far from the issues, Ct is inclined to leave everything as it sits
and provide an order, lift the stay and let the defendants appeal the arbitration issue, will
argue the abuse of process case after the supreme Ct has reviewed the appeal
Mr. Stanislaw comments, if the defendants are going to appeal then they can appeal the
Ct's decision to lift the stay
Mr. McNichols comments, Rule 13(B) lays out the jurisdiction of the trial court after an
appeal, cites case law
Ct comments, denies the issuance of the 54(B) certificate the order on the arbitration is an
appeal able order, going to leave the effect of the stay to the Supreme Ct, not going to
enter a stay, going to leave things how they are, if need an order on the abuse of process
will take that up in another Motion, not going to do anything until told so by the Supreme Ct

-
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Storey Construction, inc. vs. Rita Wilson, etal.
Tape Counter: 400

Selected items
Mr. Stanislaw comments, Ct has the discretion to not allow the destruction of the residence
Ct comments, not sure if the Ct can do anything about that issue,
counsel can file a motion
Mr. Hannover comments, if there is a motion filed on these issues then would like to have
the apportunity to brief the issues
Ct comments, there was not a motion filed there was an objection, agreed to hear counsel
on those issues, not going to rule on those issues, if evidence is destroyed or the parties
are not allowed a chance to look at the defects then that has a profound effect
Mr. Hannover comments, fetters were sent to Mr. Stanisiaw that repair work was going to
start on the defects, the defendants are not going to bar the plaintiffs from observing the
construction
Ct comments, not going to ruie on that motion, denies the Rule 54 motion and will sign the
order provided by Mr. Stanislaw
Mr. Stanislaw comments, making a oral motion to preserve the destruction of evidence
until after the Ct is back from vacation

Tape Counter: 412

Ct comments, not going to do that on a oral motion
Mr. Hannover comments, are going to have the same issues on discovery that already
exist
Ct comments, does not know the answer to that question, not going to take that issue up
today
Recess

John D. Hanover
I<elly M. Donegan
PECKAR & ABRAMSON, P.C.
550South Hope Street, Suite 1655
Los Angeles, C A 90071

(213)489-9220
(213)489-9215(Facsimile)
Edwa1:d Simon
Attorney at Law
The First Street Building
I80West First Street, S ~ ~ i202
te
P.0. Box 540
ICetchurn, ID 83340

(208)726-2200
(208)489-9215(Facsimile)
ISB # I866
Mickael E , McNichols
C.:LXMEPJTS, BROWN & McNICHOLS, P.A.
Attornzys at Law
321 1 3''' Sh.eet
Post Cjffice Box 1510
Lewiston, Idaho 83501
(200)743-6538
(208) 743-9295(Facsimile)
ISB #?93
Aticrney for Defendants

IN THE DISTRICT COURT OF TI-IE FlFTH JUDICIAL DISTRICT OF THE
STATE OF IDATIO, IN AND FOR THE COUNTY OF BLAINE
S~l'OliE\7iL'ONSTRUCTION INC.,

j

Case No: CV 2007-1043

1
Plaintiff-Respondenr,

j

NOTICE OF APPEAL

1
.is

s

1

Fee Category: T

TOM HANKS and RITA WILSON,
Husband and Wife; and LILY
REEVES,
Defendants-Appellants.

1
1
1
1
1

Fee: $101.00

)

TO: THE ABOVE-NAMED RESPONDENT, STOREY CONSTRUCTION,
INC., AND THE PARTY'S ATTORNEYS, R. MILES STANISLAW
AND CHRISTOPHER A. WRIGHT AND THE CLERK OF THE
ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT
1. The above-named appellants, Tom Hanks, Rita Wilson and Lily Reeves,

appeal against the above-named respondent to the Idaho Supreme Court from the

ORDER ENFORCING BAR OF RES JUDICATA AND LIFTING STAY OF
TRIAL COURT PROCEEDINGS entered in the above-entitled action on the 27" day

I

of June, 2008, the Honorable Robert J. Elgee, presiding.

2. That the parties have a right to appeal to the Idaho Supreme Court and
the judgment or order described in paragraph I is an appealable order under and pursuant
to Rule 1l(a) (8) I.A.R.
3. A preliminary statenlent of the issues on appeal:

(a) Whether res judicata bars an arbitration claim for damages
resulting from a latent defects which were neither known nor discoverable by the exercise
of reasonable diligence at the time of an earlier arbitration.

NOTICE OF APPEAL
-2-

(b) Whether the question of whether res judicata is a bar to the
arbitration claim is a question to be decided by the arbitrators or the court.

4. Has an order been entered sealing all or any portion of the record? If so,
what portion? No.

5. (a) Is a reporter's transcript requested? Yes.
(b) The appellant requests preparation of the following portions of the
reporter's transcript: transcripts of all. hearings, including but not limited to, hearings on
March 4,2008, June 9,2008, June 19, 2008, and June 27,2008.

6. The appellants request the following documents to be included in the
clerk's record in addition to those automatically included under Rule 28, I.A.R.: All
documents filed, including all briefs, whether lodged or filed.
7. I certify:

a. That a copy of this Notice of Appeal has been served on the reporter.
b. That Clerk of the District Court has been paid the estimated fee for
preparation of the reporter's transcript.
c. That the estimated fee for preparation of the Clerk's record has been
paid.
d. That the appellate filing fee has been paid.
e. That service has been made upon all parties required to be served
pursuant lo Rule 20.

DATED this 30th day of June, 2008.
NOTICE OF APPEAL
-3-

PECKAR & ABRAMSON, P.C.
LEMENTS, BROWN & McNICHOLS,

/1

I

NOTICE OF APPEAL

CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of June, 2008, I caused to be
served a true and correct copy of the foregoing by the method indicated below,
and addressed to the following:
R. Miles Stanislaw
Christopher A. Wright
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Facsimile: (206) 344-7400

I

NOTICE OF APPEAL

pi]
[ ]

US. Mail
Hand Delivered
[ ] Overnight Mail

;dward Simon
ittomey at law
$ 0 Box
540.
-.
~

Letchum, Idaho 83340
208) 726-2200
daho State Bar No. 1866
olm D. Hanover
Lelly M. Donegan
'ECKAR & ABRAMSON, P.C.
;50 South Hope Street, Suite 1655
,os Angeles, CA 9007 1
relephone: (213) 489-9220
:acsimile: (213) 489-9215
\/lichael E. McNichoIs
7LEMENTS. BROWN & McNICHOLS, P.A.
i.0.Box 151'0
,ewiston, ID 83501
208) 743-6538
208) 743-9295 (Facsimile)
kttorneys for Defendants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COLWTY OF BLAINE

STOREY CONSTRUCTION COMPANY, INC.
Plaintiff,
vs.
TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY REEVES,
Defendants.
TO:

)

',

5
i1
\

)
)

Case No. CV-2007-1043
F O E
M O T I O N
RECONSIDERATION AND
NOTICE OF HEARING

1
)

THE PLAINTIFF ABOVE NAMED AND TEIEIR ATTORNEY OF RECORD
COME NOW, f.he Defendants above ~iamed,by and through their attorneys of record,

%11dpursuant to Rule 11(2)(B) of the Idaho Rules of Civil Procedure, moves the Court to reconsider its
Order Enforcing Bar of Res Judicata and Lifting Stay of Trial Court Proceedings entered on the 27Ihday

of June, 2008, on the grounds as set forth in Memoral~dumin Support of Motion for Reconsideration
to be submitted within fourteen (14) days of the filing of this motion

nfir\mrr\xi

FOR RECONSIDERATION AND
OF HEARING-1

YOU WILL PLEASE TAKE NOTICE that the Defendants will call up for hearing their
Yiotion for Reconsideration, before the above-entitled Court at the Blaine County Courthouse, Hailey,
daho, on the 1 lth day of August, 2008, at
)e heard. Oral argument is requested.
DATED t h i i m a y of June,

MOTION FOR RECONSIDERATION AND
NOTICE OF HEARING-2

CERTIFICATE OF SERVICE

1
2
3

I HEREBY CERTIFY that on t h e m a y of June, 2008, I caused a true and correct copy
of MOTION PORREXONSIDERATION AND NOTICE OF HEARING, to be forwarded with all
required charges prepaid, by the method(s) indicated below, to the following person(s):

4

5 R. Miles Stanislaw
Stanislaw Ashbaugh, LLC
6 701 51hAve., Suite 4400
Seattle, WA 98 104
7
cc: Peckar & Abramson
Michael McNichols
8

Hand Deliver

E
-

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

MOTION FOR RE.CONSIDERATION AND
NOTICE OF HEARING-3

I
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R. Miles Stanislaw, ISB #4912
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
NO. CV 2007-1043

STOREY CONSTRUCTION INC.,

ORDER ENFORCING BAR OF RES
JUDICATA AND LIFTING STAY
OF TRIAL COURT PROCEEDINGS

Plaintiff,

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,
Defendants.

1

This matter having come on duly and regularly for hearing before the undersigned

I/

Judge on the Motion of Plaintiff Storey Construction, Inc. ("Storey") to enforce the bar of res

judicata with respect to a Demand for Arbitration filed with the American Arbitration

Association under Cause No. 77 110 Y 00435 07 JMLE. A copy of the subject Demand for

I/I/
/I

Arbitration is marked as Exhibit A, attached hereto and incorporated by reference. This
Court decided and ordered at a heciring involving these parties conducted on March 4, 2008
that a determination of whether the bar of res judicata is applicable to the Demand for
ORDER ENFORCTNG BAR OF RES JUDICATA
AND LIFTING STAY OF TRIAL COURT
PROCEEDINGS - 1

ORIGINAL

Stanislaw bshhaygh

I
I

Arbitration, Exhibit A hereto, is a determination to be made by the Court.
After having been presented with Plaintiffs Motion to Enforce the Bar of Res

I

Judicata the Court considered the records and pleadings herein, including but not limited to
the Memoranda submitted by the parties, the Affidavits of Gary Storey, Christopher A.
Wright, Kelly Donegan, Steven Smith and Don Jackson, and the Court having heard and
considered the oral argument of counsel and having issued an oral decision on June 19,2008
set forth in the Record of Proceedings, does hereby ORDER, ADJUDGE, and DECREE as
follows:

1)

As a matter of law, the bar of res judicata should be and it hereby is enforced

with the respect to the Demand for Arbitration, Exhibit A hereto.

I

2)

The American Arbitration Association proceedings demanded by the Demand

for Arbitration, Exhibit A hereto, are hereby permanently and forever stayed pursuant to I.C.
Title 7, Chapter 9.

I

3.

The stay of trial court proceedings with respect to those portions of Storey's

Complaint alleging abuse of process is hereby lifted.
DONE IN OPEN COURT this 2

*

3 day of

,2008.

JUDGE R ~ E ~ R T I E L G E E
Presented by:

/

BY:
R. Miles Stanislaw, ISB# 4912
Attorneys for Plaintiff

ORDER ENFORCING BAR OF RES JUDICATA
AND LIFTING STAY OF TRIAL COURT
PROCEEDINGS - 2

Stanislaw Ashbaugh
701 FIFTH AVE SUITE 4400
SEATTLE, WA 08104
T 206 386 5900 F 206 344 7400

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

II!/

7day of u\,

.

2008, 1

1

caused a true and correct copy of the above and foregoing instrument to be served upon the

I

following in the manner indicated below:

Order Enforcing Bar of Res Judicata and Lging Stay of Trial Court Proceedings
Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340
Kelly M. Donegan
John Hanover
Peckar & Abramson, P.C.
550 S. Hope St., Suite 1655
Los Angeles, CA 90071

C]
C]

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger

C]
C]

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger

C]
C]

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger

R. Miles Stanislaw, ISB# 4912
Stanislaw Ashbaugh
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400

ORDER ENFORCING BAR OF RESJUDICATA
AND LIFTING STAY OF TRIAL COURT
PROCEEDINGS - 3

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 98104
T. 206.386.5900
206,344,7400

h-163,

R. Miles Stanislaw, ISB #4912
Christopher A. Wright,pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98 104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC.,
Plaintiff.

NO. CV 2007-1043
STOREY'S NOTICE OF HEARING
RE: MOTION FOR INSPECTION,
SPECIAL MASTER, AND GUN
SUPPRESSION

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES.
Defendants.

TO:

THE ABOVE-NAMED DEFENDANTS AND THEIR ATTORNEYS OF RECORD
YOU WILL PLEASE TAKE NOTICE that the Plaintiff will call up for hearing

Storey's Motion for Inspection, Special Master, and Gun Suppression before the aboveentitled Court at the Blaine County Courthouse, Hailey, Idaho, on the 23rd day of July, 2008,
at the hour of 2 p.m., or as soon thereafter as counsel may be heard. Oral argument is
requested.
STOREY'S NOTICE OF HEARING RE:
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPRESSION - 1

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400

1I
7

I

DATED this 8th day of July, 2008.

R. Miles -Stanislaw., ISB# 4912
Chris
-.--;topher A. Wright, Pro Hac Vice
Attorneys for Plaintiff Storey Construction Inc.

STOREY'S NOTICE OF HEARING RE:
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPRESSION - 2

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEAnLE, WA 981 04
T, 206.386.5900
206.344.7400

'

CERTIFICATE OF SERVICE

1

2

The undersigned certifies under penalty of perjury, under the laws of the State of

3

Washington that I am now and at all times herein mentioned, a resident of the State of

4
5

I1/

Washington, over the age of 18 years, not a party to or interested in the above-entitled action,

1

and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon. designated counsel:

STOREY'SNOTICE OF HEARING RE: MOTION FOR INSPECTION, SPECIAL
MASTER, AND GUN SUPPRESSION
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchurn, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 13" Street
P.O. Box 1510
Lewiston, ID 83501

C]

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via facsimile
Via legal messenge1

20

DATED this 8th day of July, 2008.

21

Mary &tan
Secretary to R. Miles Stanislaw

22

24

STOREY'S NOTICE OF I-IEARING RE:
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPRJZSSION - 3

Stanislaw Ashbaugh
701 FIFTH AVE.. SUITE 4400
SEATTLE, WA 981 04
T 206.386.5900 F 206.344.7400

I

R. Miles Stanislaw, ISB #4912
Christopher A. Wright, pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff
8
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

10

12

1

STOREY CONSTRUCTION WC,
Plaintiff,

13
v.

NO. CV 2007-1043
STOREY'S MOTION FOR
INSPECTION, SPECIAL MASTER,
AND GUN SUPPRESSION

14
TOM HANKS AND RITA WILSON,
IWSBAND AND WIFE; AND LILY
REEVES,

15
16

Defendants.

17
I

18
19

I
I

I

COMES NOW Storey Construction Inc, and moves the Court for the following relief
1)

For entry of an order establishing Storey's right to make regular inspections of

20

Defendants' property consistent with the protocol attached hereto as Exhibit A, which is also

21

attached as Exhibit A to the Affidavit of Steven J. Amento.

22

I

(1

24

2)

For appointment of a Special Master to supervise and resolve inspection

STOREY'S
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPRESSION - 1

,,

Stanislaw Ashbaugh
701 FIFTH AVE,SUITE 4400
98104
6 86.5900 F 2063447400

E
i KLwA

q5q

1

3)

For an order directing Defendants not to allow their security person to be

armed during inspections by Storey.

2
3

This motion is based on the records and pleadings herein, the Affidavits of Gary

4

Storey, R. Miles Stanislaw, and Steven J. Amento, and Storey's memorandum in support of

5

this motion.

6
Dated this 8th day of July, 2008.
7
8
9
10
11

Christopher A. Wright, Pro Hac Vice
Attorneys for Plaintiff Storey Construction Inc.

12
13
14
15

16
17
18
19
20

I!

I
I
I

21
22
23
24

STOREY'S
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPRESSION - 2

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEAITLE, WA 98104
T 206.386.5900 F 206.344.7400

q‘f3

CERTIFICATE OF SERVICE

1

I
I1/
/I
1

The undersigned certifies under penalty of perjury, under the laws of the State ol
Washington that I am now and at all times herein mentioned, a resident of the State ol
Washington, over the age of 18 years, not a party to or interested in the above-entitled action
and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:

STOREY'SMOTION FOR INSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION

/

The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 13'~Street
P.O. Box 1510
Lewiston, ID 83501

[71

1I

Via U S . Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via facsimile

[71

Via legal messenger

DATED this 8th day of July, 2008.

J
\\M&&,vd
Mary .AnnAtangeland
Secretary to R. Miles Stanislaw

STOREY'S
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPKESSION - 3

Stanislaw Ashbaugh
701 FIFTH AVE.,SUITE 4400

Page 1 of 1
Mary Ann Stangeland

Steve Amento [samento@corkeamento.com]
Friday, June 27, 2008 7:26 AM
Sent:
To:
Christopher Wright; Miles Stanislaw
Subject: Storey Construction-HanksWilson Residence
From:

I have reviewed the June 2Sth letter from Peckar and Abramson and the "Claim Description" in the Demand for
Arbitration field on behalf of the Owners. My firm has been asked to document work at the property scheduled
to start June 30,2008.

The nature and scope of the work to be undertaken has not been provided to me. According to the June 2Sth
letter, repair plans are scheduled for release today. It is our intent to document the repairs in a thorough
manner which does not hinder the repair contractor. Typically, there is an investigation phase prior to
remediation and the investigation allows experts representing all parties an opportunity to examine and
document the existing conditions in a methodical and thorough manner. Investigation demolition proceeds at
a much slower pace than ordinary demolition to allow ample time to observe the nature, extent and cause of
the problems. Absent an opportunity to examine the conditions prior to the start to repairs, I am concerned the
experts' documentation efforts could hinder the production of the repair contractor.

As the contractor proceeds with the work, how will the experts be able to distinguish "defect repair work" from
normal maintenance and ordinary improvements to the property. Typically all three type of work occur on a
remediation project. In order to properly schedule the resources required and in an effort to reduce the impacts
to the repair contractor for this assignment, please request the following information:
1. Nature, location, type and extent of alleged defect and resultant damage, if any observed,
2. Any and all expert reports, notes, photos and other relevant documentation generated by the Owner's
experts and consultants,
3. Working hours for the project
4. Overall anticipated project duration
5. Project schedule (I understand a short interval schedule will be issued each week. This is the master
schedule for the project).
6. Repair plans and specifications
7. Property access policy and security protocol
8. Protocol for preserving evidence and policy for removing samples and evidence from property
Regards,

I Steven J. Amento

CORKE AMENTO INC.
Improving the Consfrucfion Process
~ebsiter~-tv&&

R. Miles Stanislaw, ISB #4912
Christopher A. Wright,pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

10

NO. CV 2007-1 043

STOREY CONSTRUCTION INC.,

STOREY'S MEMORANDUM IN
SUPPORT OF MOTION FOR
INSPECTION, SPECIAL MASTER,
AND GUN SUPPRESSION

Plaintiff,
v.

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,
Defendants.

I.

1
1

INTRODUCTION

"If evidence is destroyed or a party is prevented from an ability to inspect . . . that has

I

I

a profound effect on the judicial
Evidence is being destroyed by Defendants, and Storey is being prevented from
inspecting.

I

Judge Robert Elgee, June 27,2008 transcript, pages 25-26.

STOREY'S MEMORANDUM IN SUPPORT OF
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPRESSION - 1

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04
T. 06.386.5900 F 206.344.7400

ORIGINAL

q
E
$
C
e
\

I/

respectful inspection process.

I1
/

administer the process and referee any disputes that might arise during the inspection
process. Storey also asks the Court to order the Defendants to retract their direction given to
their security person2 that he wear a gun during inspectiom by Storey,

I/

l

I/
/I
/I
I/
I/I/

Storey requests the appointment of a special master to

$1.

FACTUAL BASIS FOR MOTION

Defendants have commenced construction work on their property. Defendants have
retained an architect, an engineer, and a general contractor, who has placed a trailer on site.
This motion is necessary for the following reasons:
1)

Starting on June 30, 2008, Storey arrived at Defendants' property on three

occasions at pre-arranged, pre-agreed times. Storey has been turned away twice and told nc
inspections would be allowed on the other two days of the four-day week of June 3 0 . ~Storej
was told no inspection would be allowed on July 1.' Storey was turned away at 1 p.m. or

1 July 2.5 Storey received an e-mail telling Storey no inspection would be allowed on July 3.'
Storey did inspect at 6 p.m. on June 3 0 . ~

I

/I

2)

Defendants have continued to stonewall Storey regarding their claims:
a)

Defendants have never furnished Storey with a list of defects a:

promised in Defendants' letter of June 4,2008.~

Storey has no objection to the security person accompanying Storey during inspection. During the one
inspection Storey was allowed to conduct, the security person was professional and cooperative as was
Defendants' caretaker.
See Affidavit of Gary Storey in Support of Storey's Memorandum in Support of Motion for Inspection, Gun
Suppression, and Special Master ("Affidavit of Storey"), 7 4.
See Affidavit of Storey, 7 10 and Affidavit of R. Miles Stauislaw in Support of Storey's Motion for Inspectior
Gun Suppression, and Special Master ("Affidavit of Stanislaw"), 16.
See Affidavit of Storey, 77 11 and 12.
See Affidavit of Stanislaw, 7 8.
'See Affidavit of Storey, fi 5.
See Affidavit of Stanislaw, 7 2.

STOREY'S MEMORANDUM IN SUPPORT OF
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPRESSION - 2

Stanislaw Ashbaugh
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T 206.386.5900 F 206.344.7400

b)

Defendants have refused to comply with the Court's Order of June 11,

l008, which ordered Defendants to answer interrogatories, produce documents, and comply
uith a lawfidly issued subpoena.y
c)

Defendants stated the following in open court on June 27,2008:
"Ten days or a week ago he [Mr. Stanislaw] got a copy of the
plans from our architect who has designed that [repairs]."'O

Defendants had not furnished Storey or Mr. Stanislaw with any plans of any
{ind as of June 27,2008, let alone 10 days prior to June 27,2008, as stated on the record."

3)

Defendants are seeking to put unreasonable restrictions on inspections b j

Storey. For example:
a)

Defendants stated:
"One caveat for today's inspection: the area to be inspected is
a very small space with many wires in the area. As a result,
only one person will be allowed to conduct an inspection at a
time."12

In fact, the referenced space was cavernous.

Five Storey people, tht

:aretaker, and the security person were all in the "very small space" at one time, and then
was room for seven more people. 13

b)

Defendants stated, "The only improvements that [Storey is] authorize(

Lo observe at fhe property are those . . . that have been identified by the trust as defective.'
"Under no circumstances will Storey be allowed to photograph or video parts of the propert:

' See Affidavit of Stanislaw, 1I0
See Affidavit of Stanislaw, 1 3 , Ex. B.
See Affidavit of Stanislaw, 13.
See Affidavit of Stanislaw, 1 5 .
l 3 See Affidavit of Stanislaw, 1/5 and Affidavit of Storey, 7 7.
lo
"
l2

STOREY'S MEMORANDUM IN SUPPORT OF
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPRESSION - 3

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400

SEATTLE,WA 981 04
T. 206.386.5~00F 206,344,7400

;hat are not the subject of the defect

claim^."'^

This is patently unfair. Defendants complain

ibout shear walls - a structural component whose purpose is to prevent the building from
falling down or twisting. Storey needs to inspect the plaster, wall joints, and floor joints to
3ee if there are signs of cracking or distress caused by inadequate shear wall construction.
Defendants complain about surface drainage. Storey needs to inspect walls throughout to see
if there are signs of leakage or moisture intmsion.15
c)

Defendants are requiring Storey to sign an unreasonable, onerous and

wemeaching Confidentiality Agreement as a condition to Storey entering the property.
Defendants' proper remedy is to seek a protective order pursuant to the Civil ~ u 1 e s . l ~
d)

Defendants have not "accommodated" Storey or "cooperated" with

Storey as promised. For example:
1)

Defendants sent Storey a protocol for inspections stating,

'Here's the way it will work."17
2)

Defendants refused to honor an agreement made directly

,etween Gary Storey and Defendants' full-time, on-site caretaker, Mr. ~ackson.'~This
tgreement, had it been honored, would have allowed Mr. Storey and Mr. Jackson to make
nspection appointments directly and leave the lawyers out of it. This agreement was made
~n-siteat the conclusion of the one Storey inspection. The inspection was conducted by the
:aretaker and Defendants' (unarmed) security person, both of whom were cooperative,

See Affidavit of Stanislaw, 7 7, Ex. H.
1 1 and 12.
16
See Affidavit of Stanislaw, 7 7, Exs. G and H.
" See Affidavit of Stanislaw, Ex. F, Attachment to EX.F.
"See Affidavit of Storey, 19.
4

''See Affidavit of Amento, a!
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Storey followed up this agreement with an e-mail to Defendants
professional, and plea~ant.'~

1

"To keep the lawyers out of it and to avoid all the
posturing, I understand that Gary Storey and the
caretaker have exchanged phone numbers and have
agreed to work direct1 together to arrange future site
visits and inspections." O

Y

1

Had Defendants honored that agreement, this motion would most
likely not have been necessary. In response to the above e-mail, Defendants stated
"I understand that Storey and the caretaker have
tentatively agreed that 1 [p.m.] will work. I [John
Hanover] have the final approval, however, and as soon
as I have the okay, Storey will be set."
Defendants sent a second e-mail one hour later which stated:
"Your [Mr. Stanislaw's] representation that the
caretaker has agreed to work out future visits with
Storey is patently untrue.""

l4

l6

I/

19

between Gary Storey and the caretaker was made.

I/

3)

On July 2, 2008, Defendants refused to allow access to

20
21

)I Five days before Mr. Arnento arrived, Defendants knew Mr. Amento was an expert and knew

I/

/I

!

Unlike Mr. Hanover, Mr. Stanislaw was present when the agreement

Storey's expert, Mr. Steve Amento, who had traveled from Seattle to inspect the property.
I8

I

I

II

he was from Seattle. Storey faxed Defendants a letter on June 27, 2008, which advised that
Mr. Amento and his firm had participated in hundreds of defect investigations. Attached to

]Ithe letter was an inspection protocol by Mr. Amento for the Hanks/Wilson property on /
l9

20

'

'*

See Affidavit of Storey, 1 6 .
See Affidavit of Stanislaw, Ex. G (E-mail from Miles Stanislaw dated July 1,2008, on page 2 of Ex. G).
See Affidavit of Stanislaw, Ex. G.
See Affidavit oFAmento, 16.
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Mr. Amento's letterhead showing a Seattle address. Defendants never responded to the

1

June 27,2008 letter.23

4

5
6

8
9

10
11
12
l3
14

il

I//

Defendants requested that copies of driver's licenses be faxed to
Defendants prior to the scheduled July 2 inspection.

Mr. Amento's Washington State driver's license and the licenses of the four Storey

/I

employees who were going to accompany Mr.

l1

II/

17
18

19

I

reasons the agreement made him personally and legally liable for the action of Storey and
exposed him to an independent legal action) as did the Storey employees.26 Access for

I

Mr. Amento and the Storey employees was denied.

/I

I/
I

I!

I

Defendants' Confidentiality ~ ~ r e e m e n Mr.
t . ~ Amento
~
declined to sign (for among other

I/
I/

ment to.^^

the pre-agreed time of I p.m., Storey and Mr. Amento were confronted for the first time with

I/
I

I1

When Storey and Mr. Amento arrived at the home on July 2, 2008, at

4)

Defendants have directed their security person to cany a gun

during inspections by

!I
16

Storey complied and faxed

On June 30, 2008, Storey was told the property could be inspected on

I

that day for one hour starting at 6 p.m. Four Storey employees and Miles Stanislaw arrived
at the property just prior to 6 p.m. At that time, they signed the visitors' log and provided
their driver's licenses. The inspection followed without any incident, any disagreement, or
any problem.28

'' See Affidavit of Stanislaw, Ex. K.

Storey, 7 11.
See Affidavit of Storey, 7 12.
26 See Affidavit of Amento, 77 6 and 7.
27 See Affidavit of Stanislaw, Ex. J.
" See Affidavit of Storey, i//j 5 and 6.
" See Affidavit of
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I

On July 2,2008, when four Storey employees and Mr. Amento arrived
it the gate at the pre-arranged time of 1 p.m. and were denied entrance by Defendants,
3efendants' security person was wearing a pistol carried in a visible holster and was carrying
wo clips of amtn~nition.~~
Thereafter, the following exchange of e-mails between Mr. Stanislaw
ind Mr. Hanover occurred.
MR. STANISLAW TO MR. HANOVER, JULY 2,2008
Mr.. Amento and group were met at the gate today by the caretaker and the
same security person who escorted the Storey group two days earlier. The
prior inspection was professional, cooperative and consistent with your prior
promises to accommodate Storey. TODAY THE SECURITY PERSON WAS
ARMED WITH A PISTOL BECAUSE OF DIRECTIONS RECEIVED
FROM DEFENDANTS.
MR. HANOVER T O M R STANISLAW. JULY 3.2008
As for the guards at the gate, they take directions from me as well. As I'm
sure you understand, given the discovery abuses by Storey in the initial feedispute arbitration complete with sanctions against him in that matter, we can
not risk a repeat of such misconduct. And, of course, given that Mr.. Storey
showed up on Monday in 5 pickup trucks with his posse to greet the lone
caretaker, who was incidentally lied to about what orders a judge had made
and then attempts were made to persuade him to enter into agreements without
involving the defendant's counsel (which he would not do), I thought the
defendant's employee needed some support.
Apparently, Mr. Hanover believed the security person could not provide adequatj
"support" to the caretaker unless the security person carried a gun.

See Affidavit of Storey, 7 11.
STOREY'S MEMORANDUM IN SUPPORT OF
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MR. STANISLAW TO MR. HANOVER, JULY 3,2008
So your view of how to handle discovery abuse is to shoot someone
unbelievable

-

MR. HANOVER TO MR. STANISLAW, JULY 3,2008
I am unaware that someone was shot?

MR. STANISLAW TO MR. HANOVER, JULY 3,2008
The appropriate response would have been, "I will tell the security person
there is no need to wear a gun." Please make that request to him.

MR. HANOVER TO MR. STANISLAW, JULY 3,2008
This is another red herring. Let me know when you would like to discuss
something central to the case.

MR. STANISLAW TO MR. HANOVER, JULY 3.2008
I take y o u response as your refusal to ask the security guard to stop wearing a
gun during inspections by Storey. If I am incorrect please advise.

MR. HANOVER TO MR. STANISLAW, JULY 3,2008
And I take your email request as an attempt to single out Storey for special
treatment. He will not be treated any differently than any other party of
person who wants to inspect the property. Lake Flato, for instance, is sending
people next week and they will abide by the same protocol as Storey and the
same guards will be there. Storey is of no particular threat, to my knowledge,
that would require that the guards be armed. Please let me know if I am
mistaken. Frankly, I don't know whether the guards will be armed or not but
certainly it will [sic] lawful if they are, meaning they will be permitted to have
a firearm and trained to use it in only lawful ways.30

"See Affidavit of Stanislaw, 7 9.
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Ub2

Regrettably, agreeing on an inspection protocol that respects

5)

the interests of both sides is impossible.
Here is a partial list of impediments to an agreed inspection protocol:
a)
Storey's counsel:'

Defendants' counsel made a written threat to sue

a threat unprecedented in 40 years as a lawyer. Acting on advice of

attorney Rick Beal, Storey's counsel has not engaged in oral communication with
Defendants' Los Angeles counsel. Storey's counsel has stated on a number of occasions that
if the threat to sue counsel was withdrawn, oral communication would be ~ommenced.~'
Defendants have refused to withdraw the threat to sue counsel personally.
b)

Being

fully

aware

of

the

need

for

writter

communication, Defendants' counsel called Storey's counsel's assistant and left a message
stating there was an "emergency."

When asked in writing what the "emergency" was

Defendants provided no response.33
c)

Storey furnished Defendants with an inspectior

protocol prepared by Mr. Amento based on his extensive experience. No response fron
Defendants was ever received.34
d)

In an effort "to keep the lawyers out of it and to avoic

all the posturing," Storey proposed that inspection arrangements be made directly betweex
Storey and the caretaker. The caretaker agreed and phone numbers were exchanged

'' See Affidavit of Stanislaw, Ex. L.
32
33

"

See Affidavit of Stanislaw, Ex. M.
See Affidavit of Stanislaw, 4.
See Affidavit of Stanislaw, 12.

n
n
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Defendants refused to follow through on this arrangement, insisting that their lawyer manage
the process.35
e)

Defendants have a practice of calling Storey a liar, e.g.

"Your representation . . . is patently untrue." "Who was incidentally lied to."36
f)

Defendants seek to place unnecessary restrictions or

Storey's inspection, e.g., "the area to be inspected is a very small space . . . only one persor
will be allowed to conduct an inspection at a time." Seven people were in the space at onc
time, and there was room for more.37
g)

The issue with the guard and the gun could not be

resolved. A respectful request to eliminate the gun was made and defendants declined tc
honor it. The Defendants' response speaks for itself so it will not be characterized here.38
h)

Defendants have never given Storey the opportunity tc

perform its own destructive testing to determine the extent, if any, of the alleged defech3'
Allowing a party to perform its own inspections is standard protocol in construction defec
cases.40

111.
1)

ISSUES FOR DETERMINATION

Should the Court enter an order which adopts the eight-step protocol set fort1
in Mr. Amento's June 27, 2008 e-mail, including the right to conduc
inspections up to three times a week?

of Storey, 7 9.
See Affidavit of Stanislaw, Ex. G.
37 See Affidavit of Storey, 17 and Affidavit of Stanislaw, 7 5.
1
See Affidavit of Stanislaw, Ex. J.
11 " See Affidavit of Storey, 7 13.
40 See Affidavit of Amento, Ex. A.
" See Affidavit
36
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'

2)

Should the Court appoint a special master to administer the inspection proces:
and referee any disputes that might arise?

3)

Should the Court enter an order that Defendants' security personnel should bt
unarmed during inspections by Storey?

IV.
A.

LEGAL ARGUMENT

THE COURT SHOULD ENTER AN ORDER WHICH ADOPTS THI
EIGHT-STEP PROTOCOL SET FORTH IN MR. AMENTO'S JUNE 27
2008 E-MAIL, INCLUDING THE RIGHT TO CONDUCT INSPECTION!
UP TO THREE TIMES A WEEK.

Preliminarily, this Court may rule on Storey's motion regarding the inspection proces
~ h i l eDefendants' appeal is pending. Idaho Appellate Rule 13(b)(l) provides as follows:
In civil actions, unless prohibited by order of the Supreme Court, the district
court shall have the power and authority to rule upon the following motions
and to take the following actions during the pendency on an appeal.. .

(10) Make any order regarding the use, preservation or possession of any
property which is the subject of the action on appeal.
This Court has recognized that the preservation of evidence and a party's ability t
.nspect has a profound effect on the judicial process.41 Since Storey's motion pertains to th
?reservation of the property that is at issue in this case-namely

the Church Camp

xemises which Defendants claim were defectively constructed by Plaintiff-the

Court ma

xnd should rule on Storey's motion and establish a protocol that will accomplish tl
important goals of preserving evidence and allowing Storey the opportunity to inspect in
neaningful way.

' Judge Robert Elgee, June 27,2008 transcript, pages 25-26.
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Storey's request to inspect the property and document the work at the property is
:onsistent with Idaho law and should be granted. The control of discovery is a matter
:omrnitted to the discretion of the trial court. Obendorf v. Terra Hug Spray Co., 2008 Ida.
>EXIS 82 (2008) (citing Sanford v. Bailey, 139 Idaho 744, 749, 86 P.3d 458, 463 (2004)).
The Court Rules expressly provide for the right to enter land and inspect. CR 26(a)
iddresses discovery methods and states:
Parties may obtain discovery by one or more of the following methods:
depositions upon oral examination or written questions; written
interrogatories; production of documents or things or permission to enter
upon land or otherproperty,for inspection and otkerpurposes; physical and
mental examinations; and requests for admission. Unless the court orders
otherwise under subdivision (c) of this rule, the frequency of use of these
methods is not limited.
:emphasis added).
In turn, CR 26(b)(l) establishes the scope of discovery and provides that:

(1) Parties may obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter involved in the pending action, whether it
relates to the claim or defense of the party seeking discovery or to the claim or
defense of any other party, including the existence, description, nature,
custody, condition and location of any books, documents, or other tangible
things and the identity and location of persons having knowledge of any
discoverable matter.. .
The inspection of the property and documentation of the work at issue in this case i:
indisputably relevant to the claims in this lawsuit and is clearly permitted by the Idaho Cour
Rules. Hanks and Wilson's attempts to hinder the Storey's investigation and docurnentatiol
af the work being conducted at the property is resulting in substantial prejudice to Storey.
Storey hired Mr. Amento, one of the foremost construction defects experts in thl
Northwest to document the work at the Hanks-Wilson property. Mr. Amento believes that i
is critical in matters of this type to have open access to the subject property both in the pre
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:onstruction investigation phase and during construction and has found it is far more
:xpeditious if the inspection protocol and procedures are established and carried out by the
:onstruction professionals interfacing directly with a minimum of involvement by the
awyers. Mr. Amento prepared a fair, orderly and respectful inspection protocol, which
irthers the goals of preserving evidence and providing Storey with a meaningful opportunity
o inspect the property as the repairs progress. As such, this Court should grant Storey':
equest that Mr. Amento's inspection protocol be adopted.
Additionally, Hanks and Wilson should not be able to condition inspection on the
sxecution of a confidentiality agreement.

Any remedy that Hanks and Wilson wan1

,egarding the scope of the inspection and disclosure thereof should be obtained by way of E
xotective order, not extra-judicial agreements between the parties. A protective order allow!
he court to regulate the parties' affairs. A separate confidentiality agreement creates tht
~pportunityfor a separate cause of action and enough litigation has already occurred.

B.

THE COURT SHOULD APPOINT A SPECIAL MASTER TC
ADMINISTER THE INSPECTION PROCESS AND REFEREE ANJ
DISPUTES THAT MIGHT ARISE.
The facts of this case present a need for a special master to administer the inspectiol

~rocessand referee any disputes that may arise between the parties. CR 53(a)(l) provides:
The court in which any action is pending may appoint a special master therein.
Except where these rules are inconsistent with the law, the word "master"
includes a referee, a commissioner, an auditor, and an examiner. The
compensation to be allowed to a master shall be fixed by the court, and shall
be charged upon such of the parties or paid out of any fund or subject matter
of the action which is in the custody and control of the couri as the court may
direct. The master shall not retain the report as security for compensation; but
when the party ordered to pay the compensation allowed by the court does not
pay it after notice and within the time prescribed by the court, the master is
entitled to a writ of execution against the delinquent party.
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2
3
4
5

6
7
8

I
I/
/I
I/
I
I/
/I

The inspection process will be complicated, lengthy and numerous issues may arise
regarding inspection. A speciaI master will provide a speedy and efficient way for the parties
to resolve matters arising out of the inspection and documentation of the work, without the
need for judicial intervention at every step of the way. Additionally, the parties may need to
contact the master on short notice and it might be appropriate for the master to come to the
site to referee. Therefore, the Court should exercise its power under CR 53(a)(l) and appoint

a special master.
C.

9

THE COURT SHOULD ENTER AN ORDER THAT DEFENDANTS'
SECURITY PERSONNEL SHOULD BE UNARMED DURING
INSPECTIONS BY STOREY.
The Court should enter on order that Defendants' security personnel should be

11
12

I1)

unarmed during the inspections by Storey. Defendants' security personnel present during
inspection were initially unarmed and should remain that way. The presence of an armed

16

I
/

guard during inspections is unnecessary, offensive, and coercive. Defendants' can provide

13
14

!

I/
1I
1I
I

no adequate reason justifying the presence of a guard carrying a deadly weapon during
inspections-nor

can Defendants provide a consistent reason for instructing the guard to

carry a weapon during inspections. Defendants' counsel, Mr. Hanover, at first attempted to

I

17 justify the presence of the gun by resorting to mischaracterizing Mr. Storey's inspection crew
18

and behavior, stating that "I thought the defendant's employee needed some support."

19

later, Mr. Hanover changed his tune stating, "Storey is of no particular threat, to my

20

knowledge, that would require that the guards be armed."42 Defendants have done nothing

21
22

24

1

I/

but stonewall Storey at every step of this lawsuit. Now, Defendants are apparently resorting
to intimidating Storey, his employees and hired experts who only seek to inspect the property

i

" S e e Hanover emails to Stanislaw, July 3,2008.

STOREY'S MEMORANDUM IN SUPPORT OF
MOTION FOR INSPECTION, SPECIAL
MASTER AND GUN SUPPWSSION - 14

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 98104
T 206.386.5900 F 206.344.7400

q7t3i

1

and document the work that Defendants have placed at issue by filing an arbitration demand

2

alleging defective work.

3

V.

4
5
6

CONCLUSION

For the reasons stated above, Storey requests that the Court grant Storey's motion for
inspection, special master, and gun suppression.

7
Dated this 8th day of July, 2008.

8
9

STANISLAW ASHBAUGH

10
11
12

1

BY
R. Miles Stanislaw, ISB# 4912
Christopher A. Wright, Pro Hac Vice
Attorneys for Plaintiff Storey Construction Inc.

13

I
I

14

I

1

15

I

16

I

17
18
19
20
21

i

I

22

i

23

I

24

i
i
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CERTIFICATE OF SERVICE

1
2

The undersigned certifies under penalty of perjury, under the laws of the State of

3

Washington that I am now and at all times herein mentioned, a resident of the State of

4

Washington, over the age of 18 years, not a party to or interested in the above-entitled action,

5

I/

and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:

I

I

STOREY'S MEMORANDUM IN SUPPORT OF MOTION FOR INSPECTION
SPECIAL MASTER, AND GUN SUPPRESSION
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 13'~Street
P.O. Box 1510
Lewiston, ID 83501

I

Via U.S. Mail, first class, postage prepaid
17

Via Federal Express, shipping prepaid

18

Via facsimile

19

Via legal messenger

24
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R. Miles Stanislaw, ISB #4912
Christopher A. Wright, pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98 104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

9
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

10

STOREY CONSTRUCTION INC.,
Plaintiff,
v.
TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,

AFFIDAVIT OF GARY STOREY
IN SUPPORT OF STOREY'S
MEMORANDUM IN SUPPORT OF
MOTION FOR INSPECTION, GUN
SUPPRESSION, AND SPECIAL
MASTER

Defendants.

I
I

NO. CV 2007-1043

I, Gary Storey, am competent to testify to the matters set forth herein and make this

18

affidavit of my own personal knowledge and belie2
I

20
21

22

/

1.

I am over 21 years old, and I am otherwise in all respects competent to make

this affidavit. This affidavit is based upon my personal knowledge.

2.

I was furnished with a letter dated June 25, 2008, from Defendants' counsel

which requested 24-hour notice of intent to inspect and which advised investigations would
AFFIDAVIT 01; GARY STOREY IN SUPPORT
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GUN SUPPRESSION, AND SPECIAL MASTER

Stanislaw Ashbaugh
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ORIGINAL

1
1

:omrnence on June 30. The letter invited Storey's attendance and did not specify a time.
The letter also stated Storey would be furnished with a "look ahead" schedule. No schedule
ias ever been received. See a true and correct copy of Exhibit A attached hereto.

3.

Storey's counsel responded with a letter dated June 27, 2008, advising Storey

would be present on June 30, 2008. See a true and correct copy of Exhibit B attached
lereto.

4.

At 9 a.m. on June 30,2008, I arrived at the gate of the Hanks/Wilson propertj

tccompanied by four Storey employees: three men and one women. We were met at the
;ate by an unarmed security person and shortly thereafter by the caretaker. The caretake]
:tilled Ms. Tina Kahn. Ms. Kahn is a lawyer whose law firm is not one of the firms in thi:
:ase nor was it one of the firms that appeared in the last case. The caretaker then placec
mother call and we were told we would not be allowed to enter.

5.

Late in the day, I was informed Storey could inspect at 6 p.m. on June 30

2008. I returned at 6 p.m. with three Storey employees and Miles Stanislaw. We were met a
:he gate by the normal security person and caretaker. We all signed the visitors' log ant
provided our driver's license numbers.

6.

We inspected the property while accompanied by the caretaker and unarmec

security person. They were both professional, cooperative, and cordial. We then left.
7.

During the inspection, all seven of us were together in the crawlspace. Therl

was room for all of us with room to spare for probably seven more people.
8.

There is no cell phone reception at the Defendants' property

9.

Toward the end of the inspection on June 30, 2008, I suggested to th,

caretaker that I contact him and work directly with him to arrange future inspections.
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H
s

tigreed that that was a good idea.

We exchanged phone numbers to accomplish that

mangement.
10.

The evening of June 30, 2008, Defendants' counsel sent an e-mail stating no

inspection would be allowed on July 1,2008.
11.

On July 2, 2008, I arrived at the gate at the pre-agreed time of 1 p.m. I was

3ccompanied by three employees and Steve Amento. The day prior to our arrival, I had
Faxed to Defendants' counsel the driver's license for each attendee, including Mr. Amento.
Upon arrival, we were once again met by the caretaker and the same security guard. This
time the security guard was armed with a pistol and two clips of ammunition.
12.

We were immediately presented with a confidentiality agreement which I had

never seen before. Mr. Amento refused to sign, and following Mr. Amento's lead, I did not
think I should sign it either. We were then asked to leave, which we did. See a true ant
correct copy of Exhibit C attached hereto.
13.

Defendants have never given Storey the opportunity to perform its o w

destructive testing to determine the extent, if any, of the alleged defects.

DATED: July __, 2008
Gary Storey
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STATE OF IDAHO

1
) ss.

ZOUNTY OF

1

On this -day of July, 2008, before me, the undersigned, a Notary Public in anc
!or the State of Idaho, duly commissioned and sworn, personally appeared Gary Storey, tc
ne known to be the individual described in and who executed the foregoing instrument, anc
icknowledged that he signed and sealed the same as his voluntary act and deed for the use3
md purposes therein mentioned.
WITNESS my hand and official seal hereto affixed the day and year first abovc
mitten.
[PRINTED NAME]

NOTARY PUBLIC in and for the state oi
Washington, residing at
My commission expires:

qFF1DAVIT OF GARY STOREY IN SUPPORT
IF STOREY'S MOTION FOR INSPECTION,
3UN SUPPRESSION, AND SPECIAL MASTER
4

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEAlTLE, WA 981 04
206.386.5900 F 206.344.7400

I
(1

1
I/
I/
I/

CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury, under the laws of the State of
Washington that I am now and at all times herein mentioned, a resident of the State of
Washington, over the age of 18 years, not a party to or interested in the above-entitled action,
and competent to be a witness herein.

On the date given below I caused to be served in the manner noted copies of the

I/

following upon designated counsel:

UNSIGNED AFFIDA VIT OF STEVEN AMENTO IN SUPPORT OF STOREY'S
MOTION FOR INSPECTION, SPECIAL MASTER, AND GUN SUPPRESSION
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchurn, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 13" Street
P.O. Box 1510
Lewiston, ID 83501

C]

-

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via facsimile

C]

Via legal messenger
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'

Peckar & Abramson
A Prokssional Corporadon. Altorneys & Counselors at

Law

550 Soud~Hope Street
Suite 1655

Los Aogeies. CA 80071
tei. 213.489.9220
tax 213.489.9215

San Francisco

Orange County
New York

New Jersey

VIA FACSIMILE AND FIRST CLASS MAIL
(206) 344-7400

June 25,2008

R. Miles Stanislaw, Esq.
Richard T. Beal, Esq.
Christopher A. Wright, Esq.
Stanislaw Ashbaugh
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Facsimile: (206) 344-7400

Miemi
Fort Lauderdaln
Orlando

Washington, 0.C.

Chicago
London

RE:

Storey Construction, Inc. v. Tom Hanks, el al.

Dear Counsel:
This is in response to the letter from Miles Stanislaw dated June 17, 2008 and
email from Richard Beal dated June 25, 2008. As we have repeatedly
documented our attempts to discuss the defects with Mr. Stanislaw in the past, we
will not do so again herein. The statement that we have oonducted a 'secret
investigation" is ridiculous. Our clients conducted an investigation into their own
house because it was not functioning properly, and as a result had experienced
extensive damage. The investigation evidenced the fact that much of the damage
was caused by latent defects that were determined to be construction defects
resulting from Storey Construction's ('Storey") substandard work. Once that
determination was made, Storey was informed and the Demand for Arbitration
was filed.
As you are aware, the Don Jackson Affidavit filed with Defendants' Opposition to
Motlon to Bar Arbitration sets forth numerous wnsbuction defects that have been
attributed to Storey. Storey has notice of the defects and comments to the
contrary are disingenuous. Further, as I stated in my previous correspondence,
we intend to provide Storey with the structural and architectural repair plans once
they are finalized, to provide Storey with notice of the scope of the repairs. We
intend to provide those plans to Storey by the end of the week.

The notice provided by email today at 7:06 a.m. that Mr. Storey intended to
observe the repairs at 9:00 a.m. is insufficient notice and is not acceptable. While
we will make every effort to accommodate Mr. Storey, we must have proper notice
of his intent to observe the repairs in order not to interfere with the work. We
request that you provide us with 24 hour notice that Mr. Storey (or anyone else on
his behalf) intends to observe the demolition and repairs, along with an estimate of
the duration of the visit. In order to assist you, we intend to provide you with a
look-ahead schedule of the work that we expect to occur. The schedule will be

06-25-2008

From-Peckar & I L .?ason

05 :25pa

1)

Peckar
6 Abrarnson
- -

.

A professional Corporation .Attorneys & Counselors a i Law

R. Miles Stanislaw, Esq.
Richard T. Beal, Esq.
Christopher A. Wright, Esq.
June 25,2008
Page 2
provided to you each Friday morning and will include the schedule for the work the subsequent
week.
Currently it is expected that various crawlspaces will be opened beginning Monday. June 30,
2008, to investigate various structural issues. We do not expect demolition of the cold roof to
occur next week, but we will inform you if that changes.
As specified in Mr. Beal's email, we intend to cooperate fully with Storey to provide an
opportunity to observe the ongoing repairs. We also intend to preserve all of the evidence in
accordance with the law.
Feel free to call me with any questions.
Very truly yours,

Kelly M. Donegan
KMD
cc:

John D. Hanover, Esq.
Edward Simon, Esq.
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VIA FACSIMILE AND U.S. MAIL
Kelly M. Donegan
Peckar & Abramson, P.C.
550 S. Hope Street, Suite 1 6 5 5
Los Angeles, C A 90071
RE:

Storey Construction Inc. v. Hanks

Dear Ms. Donegan:
Please be advised that Mr. Storey and representatives of Storey Construction Inc. intend t o
be at Defendants' property on Monday, June 30, 2008, t o observe, inspect, inquire, video,
and photograph.
Sin

R. Miles Stanislaw
RMSlmas

=-d
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June 30,2008
Don Jackson
C/OJohn Hanover, Esq.
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071
Re:

Sun Valley Trust ("Trust")// Confidentiality Agreement

Gentlemen:
We (the "Recipient") enter into this Agreement ("Agreement") relating to
inspections of certain real property as further specified below.
We are requesting that you provide us access on a limited, pre-arranged basis,
based on written communication to the Trust in advance to and approved by the Trust's
representatives, John Hanover or Kelly Donegan only ("reservations"), to view certain
improvements at the real property (the "Property") in Blaine County, Idaho owned by
Trust so that we, in our capacity as consultants to Storey Construction, Inc., an Idaho
corporation ("Storey")), and in connection with our expertise as [IDENTIFY YOUR
1 can review the current
EXPERTISE:
condition of improvements at the Property and, at intervals depending on the rate of
work, the progress of repairs being made on such improvements at the Property. We
have provided to your representative at the Property accurate proof of the identity of each
person affiliated with us who is to visit the Property ("Representative7').
The only improvements that we are authorized to observe at the Property are those
made to specific portions of the structure that have been identified by the Trust as
defective. We agree that that the information we are obtaining at the Property is
confidential, proprietary and not generally available to the public (the "Information," as
further defined below). With this understanding and acknowledging the limited scope of
our visit, we agree that our access to the Property shall be in strict adherence with this
Agreement, and the Information we gather at the Property is and shall be maintained as
confidential and used for the sole purpose of informing us and Storey in connection with
the construction defect case (the "Case") in which Storey is a defendant and FOR NO
OTHER PURPOSE. As a condition to, and in consideration of, Trust providing access to
Information, we further agrees as follows:
1.
Non-Disclosure of Information and Agreement. The Information and this
Agreement will be kept confidential by us. The Information will (a) not be used by us or
any of our Representatives in any way except to advise Storey in connection with the

EXHIBIT- C
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Case, and (b) not be given to anyone other than to Storey and his lawyer, to whom we
will instruct the Information can only be used for the Case and for no other purpose or
publication. We (i) will inform each of our Representatives receiving Information of the
confidential nature of the Information and of this Agreement, (ii) will cause Storey to
agree to be bound by the terms of this Agreement and (iii) will be responsible for any
improper use of the Information by us or by Storey (including, without limitation, its
employees or consultants who, subsequent to the first date of disclosure of Information,
cease to be under contract to us). Without the prior written consent of Trust, we will not
disclose, and will direct any other party not to disclose, to any person or in any media, the
Information.

2.
Notice Preceding Com~elled Disclosure.
If we or any of our
Representatives are requested pursuant to legal process to disclose any Information, other
than to Storey in connection with the Case, we will promptly notify Trust to permit Trust
to seek a protective order or take other appropriate action. We will also cooperate in
Trust's efforts to obtain a protective order or other reasonable assurance that confidential
treatment will be accorded the Information. If, in the absence of a protective order, we or
any of our Representatives are, in the written opinion of our counsel (obtained at our
expense) addressed to Trust, compelled as a matter of law to disclose the Information, we
may disclose to the party compelling disclosure only the part of the Information as is
required by law to be disclosed (in which case, prior to such disclosure, we will advise
and consult with Trust and its counsel as to such disclosure and the nature and wording of
such disclosure) and we will use our best efforts to maintain the confidentiality of the
Information.
Treatment of Information. We will keep a record in reasonable detail of the
3.
Information furnished to us. We will ensure the destruction of all Information once the
Case is resolved definitively. Any Information not so destroyed (or returned) will remain
subject to this Agreement.

4.
General Provisions. The access we are provided to certain portions of the
Property for the exclusive purpose set forth in this Agreement shall not affect the Trust's
right to make and enforce all decisions regarding access to the Property or to various
improvements, which right is solely reserved to Trust. This Agreement will be binding on
and inure to the benefit of the parties hereto and their respective successors and assigns.
By signing below, we represent and warrant to Trust that the signatory below has the
authority to bind us and our Representatives. Money damages would not be a sufficient
remedy for any violation of the terms of this Agreement and, accordingly, Trust will be
entitled to specific performance and injunctive relief as remedies for any violation, in
addition to all other remedies available at law or equity. We consent to personal
jurisdiction of any State or Federal Court in Blaine County, Idaho for purposes of any
action arising out of this Agreement. This Agreement will be governed by and construed

in accordance with the laws of the State of Idaho, without giving effect to the principles
of conflict of laws thereof.
Disgor~ement. A breach of this Agreement by our disclosure of any
Information to any third party, shall render us liable to Trust for any and all damages and
injuries incurred by Trust as a result thereof, and shall obligate us to account to Trust and
turn over to Tntst, any and all monies, profits, or other consideration, or benefits, which
we derive from any disclosure or exploitation of any of the Information obtained by us,
without prejudice to any other rights or remedies, legal or equitable, that Trust may have
as a result of a violation of the terms hereof.

5.

Certain Definitions. As used in this Agreement, (a) the information
6.
furnished to us as contemplated by this Agreement, whether furnished by Trust or any of
its representatives, together with all written or electronically stored documentation
allowed by us or our Representatives, based on or reflecting, in whole or in part, such
information or the evaluation is herein referred to as the "Information," and (b) any
director, officer, employee, agent, partner or representative, including, without limitation,
any accountant, attorney, or financial advisor, is herein referred to as a "Representative."
As a condition of our access to the Property, we understand that we are required to
sign this Agreement and deliver to Mr. Jackson at the Property two (2) originals of this
Agreement signed where indicated to evidence our acceptance of and Agreement to the
foregoing, whereupon this Agreement will become the binding obligation of the
undersigned.
Very truly yours,
Recipient

Print Name:
Title:
Accepted and agreed to as of the date first above written

By:
Print Name:
Title:

R. Miles Stanislaw, ISB #4912
Christopher A. Wright, pro hac vice
Stanislaw Ashbaugh LLP
701 FiW1 Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

9
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

10

STOREY CONSTRUCTION INC.,
Plaintiff,

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE, AND LILY
REEVES,

NO. CV 2007-1043
AFFIDAVIT OF STEVEN J.
AMENTO IN SUPPORT OF
STOREY'S MOTION FOR
INSPECTION, SPECIAL MASTER
AND GUN SUPPRESSION

Defendants.

I
19
20
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I, Steven J. Arnento, am competent to testify to the matters set forth herein and make
this affidavit of my own personal knowledge and belief:
1.

I am over 21 years old, and I am otherwise in all respects competent to make

this affidavit. This affidavit is based upon my personal knowledge.

23
24

AFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - 1

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEAnLE, WA 981 04
T. 206.386.5900
206.344.7400
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2.

I am currently president of Corke Amento, Inc., a construction consulting firm

specializing in the investigation and repair of single family, multi-family, and commercial
projects. I have 30 years of experience in the construction industry.

3.

During the first eight years of my career, I helped manage a variety of

construction projects for Hensel Phelps. My duties included all aspects of construction
management. My on-site experience includes both private and publicly-funded projects
ranging in size from $12 million to $60 million.

4.

In 1996, Mike Corke and I formed Corke Arnento, Inc. We advise clients ir

matters relating to dispute resolution, project scheduling, cost control, building defeci
litigation, and repair. Our building defect clients include owners, homeowner associations.
developers, contractors, insurers, and attorneys.

5.

I have personally performed inspections and provided consulting services or

over 130 building defect projects with repair costs ranging from $75,000 to $65,000,000
Corke Amento provides defective building services for both plaintiffs and defendants
Approximately 70% of our clients are plaintiffs. We have also been retained jointly by thc
plaintiff and defendants in a neutral capacity to provide investigative, repail
recommendations and construction management services. My firm provides constructior
management and architectural services during the repair phase of defective buildings. Wc
recently commenced repairs on our 63Id remediation project. The aggregate repair cost o:
these projects is approximately $100 million.
6.

I was retained by Storey Construction and Stanislaw Ashbaugh to providt

consulting services on the HanksIWilson property in Ketchum, Idaho. On July 2,2008, I me
with Gary Storey to prepare to visit the property. Gary Storey, two of his employees, and
Stanislaw Ashbaugh
AFFIDAVIT OF STEVEN 3. AMENTO IN
701 FIFTH AVE., SUITE 4400
SUPPORT OF STOREY'S MOTION FOR
SEATTLE, WA 981 04
INSPECTION, SPECIAL MASTER, AND GUN
T 206.386.5~00 206,344,7400
SUPPRESSION - 2

urived at the property at 1 p.m. and were met at the gate by an armed security guard and
:aretaker. At the gate, we were provided a three-page confidentiality agreement which we
gere required to sign before entering the property. I have never seen the agreement before,
md I was told neither Storey nor Miles Stanislaw had previously received the agreement. I

.cad the agreement and was not willing to sign the agreement until I had an opportunity to
:onsult with my attorney and Mr. Storey's attorney due to several objectionable provisions.

7.

Two examples of some of the objectionable provisions include:
a.

Section 1: "The information will. . . not be give to

other tharr

Storey and his lawyer to whom we will instruct the Information can only be used for the Case
znd for nor other purpose or publication " Photos, notes and other documentation and
widence gathered from the site will be retained confidentially in my office, but will be
viewed by other Corke Amento employees in my office who I utilize to provide work
product to my Client. It is likely I will also collaborate and exchange project informatior
with other experts retained by Storey and Stanislaw. Other Corke Arnento employees and
~therexperts not included in the agreement and disclosure of information to same is

E

violation of the agreement.
b.

Section 1: "We will cause Storey to agree to be bound by the terms o,

this Agreement and will be responsible for any improper use of the Information by us oi
Storey (including, without limitation, its employees or consultants . . . . " I will not agree tc
accept any responsibility for the acts of Storey, its employees or any of the consultant!
retained.
c.

I have not consulted with my attorney about the agreement and thert

may be other sections which are objectionable.
AFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOREY'S MOTION FOR
MSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - 3

Stanislaw Ashbaugh
701 FIFTH AVE.,

SUITE 4400

SmTILE, WA 981 04
T. 206.386.5900 F 206,344,7400

8.

I can't recall me or anyone in my firm ever being required to sign such a

confidentiality agreement including inspection services on several highly valued residences
and condominium homes.

9.

I have never before been confronted by or experienced a person armed with a

gun on any of the over 130 defect investigation assignments I have carried out. I find such a
measure unusual, unnecessary and offensive. .
10.

Attached as Exhibit A is a preliminary inspection protocol I prepared for the

Hanks/Wilson assignment. It is critical in matters of this type to have open access to the
subject property both in the pre-construction investigation phase and during construction. I
have found it is far more expeditious if the inspection protocol and procedures are establishec
and carried out by the construction professionals interfacing directly with a minimum o:
involvement by the lawyers. I have also found that property owners with legitimate defec.
complaints are willing to provide full and unfettered access so those responsible can observe
the full extent of the alleged defects and witness all the necessary repairs as they are carriec
out.
11.

I have read the Demand for Arbitration which lists nine items, some of whicl

are allegations of possible designiconstruction defects and some of which are conditions tha
may have been caused by designiconstmction defects. In order to do a proper, professional
and complete investigation, it is necessary in this case, like it is in almost all other defec
cases, to inspect not just the physical location where the alleged defect exists but also a1
other portions of the structure in order to determine behavior of the structure an1
components, presence or absence of corroborating details, and quality of workmanship. Thc

AFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - 4

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04
T 206.386.5~00 F 206.344.7400

leed to do a thorough and complete inspection is particularly compelling in instances like
his where shear wall defects and water intrusion is alleged.
12.

Defendants complain about shear walls.

Shear walls are a structural

:omponent whose purpose is to prevent the building from falling down or twisting. Storey
leeds to inspect the plaster, wall joints, and floor joints to see if there are signs of cracking 01
iistress caused by inadequate shear wall construction. Defendants complain about surface
irainage. Storey needs to inspect walls throughout to see if there are signs of leakage

01

noisture intrusion.

3ATED: July -,

2008
Steven J. Amento

STATE OF WASHINGTON

1
) ss.

30UNTY OF KING

1

On this -day of Julyy,2008, before me, the undersigned, a Notary Public in an(
:or the State of Washington, duly commissioned and sworn, personally appeared Steven J
h e n t o , to me known to be the individual described in and who executed the foregoin1
nstrument, and acknowledged that he signed and sealed the same as his voluntary act am
ieed for the uses and purposes therein mentioned.
WITNESS my hand and official seal hereto affixed the day and year first abovc
written.
[PRINTED NAME]

NOTARY PUBLIC in and for the state o
Washington, residing at
My commission expires:

AFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - 5

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04

CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury, under the laws of the State of
Washington that I am now and at all times herein mentioned, a resident of the State of

/1I

Washington, over the age of 18 years, not a party to or interested in the above-entitled action,

I

and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:

I

UNSIGNEDAFFIDAVIT OFSTEVEN AMENTO IN SUPPORT OF STOREY'S
MOTION FOR INSPECTION, SPECIAL MASTER, AND GUN SUPPRESSION

1

The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abrarnson, P.C.
550 South Hope Street, Suite I655
Los Angeles, CA 9007 1

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchurn, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 1 3 ' ~Street
P.O. Box 1510
Lewiston, ID 83501

I

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via facsimile
Via legal messenger
DATED this 8th day of July, 2008.
i

0

Mary And Stangeland
Secretary to R. Miles Stanislaw

AFFIDAVIT OF STEVEN J. AMENTO IN
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Stanislaw Ashbaugh
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Mary Ann Stangeland
Steve Arnento [sarnento@corkearnento.com]
Friday, June 27,2008 7:26 AM
Sent:
To:
Christopher Wright; Miles Stanislaw
Subject: Storey Construction-HanksWilson Residence
From:

I have reviewed the June 2Sth letter from Peclar and Abramson and the "Claim Description" in the Demand for
Arbitration field on behalf of the Owners. My firm has been asked to document work at the property scheduled
to start June 30,2008.
The nature and scope of the work to be undertaken has not been provided to me. According to the June 2gth
letter, repair plans are scheduledfor release today. It is our intent to document the repairs in a thorough
manner which does not hinder the repair contractor. Typically, there is an investigation phase prior to
remediation and the investigation allows experts representing all parties an opportunity to examine and
document the existing conditions in a methodical and thorough manner. Investigation demolition proceeds at
a much slower pace than ordinary demolition to allow ample time to observe the nature, extent and cause of
the problems. Absent an opportunity to examine the conditions prior to the start to repairs, I am concerned the
experts' documentation efforts could hinder the production of the repair contractor.
A s the contractor proceeds with the work, how will the experts be able to distinguish "defect repair work" from
normal maintenance and ordinary improvements to the property. Typically all three type of work occur on a
remediation project. In order to properly schedule the resources required and in an effort to reduce the impacts
to the repair contractor for this assignment, please request the following information:

1. Nature, location, type and extent of alleged defect and resultant damage, if any observed,
2. Any and all expert reports, notes, photos and other relevant documentation generated by the Owner's
experts and consultants,
3. Working hours for the project
4. Overall anticipated project duration
5. Project schedule (I understand a short interval schedule will be issued each week. This is the master
schedule for the project).
6. Repair plans and specifications
7. Property access policy and security protocol
8. Protocol for preserving evidence and policy for removing samples and evidence from property
Regards,

/

Steven J. Amento

C O R K . AMENTO INC.
improving the Construction Process
Y&&&+Ma&+v&&

R. Miles Stanislaw, ISB #4912
Christopher A. Wright,pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 981 04
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
NO. CV 2007-1043

STOREY CONSTRUCTION INC.,

AFFIDAVIT OF GARY STOREY
IN SUPPORT OF STOREY'S
N SUPPORT OF
MEMORANDUM I
MOTION FOR INSPECTION, GUN
SUPPRESSION, AND SPECIAL
MASTER

Plaintiff,

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,
Defendants.

I/

I, Gary Storey, am competent to testify to the matters set forth herein and make this
affidavit of my own personal knowledge and belief:
1.

I am over 21 years old, and I am otherwise in all respects competent to make

this affidavit. This affidavit is based upon my personal knowledge.

I/

2.

I was furnished with a letter dated June 25, 2008, from Defendants' counsel

which requested 24-hour notice of intent to inspect and which advised investigations would
Stanislaw Ashbaugh
AFFIDAVIT OF GARY STOREY IN SUPPORT
701 FIFTH AVE., SUITE 4400
OF STOREY'S MOTION FOR INSPECTION,
SEATTLE, WA 981 04
T 206 386.5900 F 206.344.7400
GUN SUPPRESSION, AND SPECIAL MASTER

ORIGINAL.

/

commence on June 30. The letter invited Storey's attendance and did not specify a time.
The letter also slated Storey would be furnished with a "look ahead" schedule. No schedule
has ever been received. See a true and correct copy of Exhibit A attached hereto.
3.

Storey's counsel responded with a letter dated June 27, 2008, advising Storey

would be present on June 30, 2008. See a true and correct copy of Exhibit B attached
hereto.

4.

At 9 a.m. on June 30, 2008, I arrived at the gate of the HanksIWilson property

accompanied by four Storey employees: three men and one women. We were met at the
gate by an unarmed security person and shortly thereafter by the caretaker. The caretake1
called Ms. Tina ICahn. Ms. Kahn is a lawyer whose law firm is not one of the firms in thi.:
case nor was it one of the firms that appeared in the last case. The caretaker then placec
another call and we were told we would not be allowed to enter.

5.

Late in the day, I was informed Storey could inspect at 6 p.m. on June 30

2008. I returned at 6 p.m. with three Storey employees and Miles Stanislaw. We were met a.
the gate by the normal security person and caretaker. We all signed the visitors' log anc
provided our driver's license numbers.

6.

We iilspected the property while accompanied by the caretaker and unarmec

security person. They were both professional, cooperative, and cordial. We then left.

7.

During the inspection, all seven of us were together in the crawlspace. Thert

was room for all of us with room to spare for probably seven more people.

8.

There is no cell phone reception at the Defendants' property.

9.

Toward the end of the inspection on June 30, 2008, I suggested to thl

caretaker that I contact him and work directly with him to arrange future inspections. HI
AFFIDAVIT OF GARY STOREY IN SUPPORT
OF STOREY'S MOTION FOR INSPECTION,
GUN SUPPRESSION, AND SPECIAL MASTER
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Stanislaw Ashbaugh
701 FIFTH AVE., SUKE4400
SEASSLE, WA 981 04
T 206.386.5900 F 206.344.7400

agreed that that was a good idea.

We exchanged phone numbers to accomplish that

arrangement.
10.

The evening of June 30, 2008, Defendants' counsel sent an e-mail stating no

inspection would be allowed on July 1,2008.
11.

On July 2, 2008, I arrived at the gate at the pre-agreed time of 1 p.m. I was

accompanied by three employees and Steve Amento. The day prior to our arrival, I had
faxed to Defendants' counsel the driver's license for each attendee, including Mr. Amento,
Upon arrival, we were once again met by the caretaker and the same security guard. Thi:
time the security guard was armed with a pistol and two clips of ammunition.
12.

We were immediately presented with a confidentiality agreement which I hac

never seen before. Mr. Amento refused to sign, and following Mr. Amento's lead, I did no
think I should sign it either. We were then asked to leave, which we did. See a true an(
2orrect copy of Exhibit C attached hereto.

13.

Defendants have never given Storey the opportunity to perform its own

destructive testing to determine the extent, if any, of the alleged defects.

AFFIDAVIT OF GARY STOREY IN SUPPORT
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GUN SUPPFG3SSION, AND SPECIAL MASTER
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STATE OF IDAHO

1
) ss.

1

COUNTY OF

3

On this
day of July, 2008, before me, the undersigned, a Notary Public in and
for the State of Idaho, duly commissioned and sworn, personally appeared Gary Storey, to
me known to be the individual described in and who executed the foregoing instrument, and
acknowledged that he signed and sealed tile same as his voluntary act and deed for the uses
and purposes therein mentioned.
my hand and official seal herett affixed the
day and year first above
n n
D NAME] LAU
et L.
NOTARY PUBLIC in a f r th state of
Wad&$$$?esiding
at
My commission expires: 12.
Z?.OcT

tkfkel.2
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1

CERTIFICATE OF SERVICE
The u11dersig1x.d certifies under penalty of perjury, under the laws of the State of

I
I/

I
I

i

Washington that I am now and at all times herein mentioned, a resident of the State of
Washington, over the age of 18 years, not a party to or interested in the above-entitled action,

I

and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the

I

I

following upon designated counsel:

AFFIDAVIT OF GARY STOREY IN SUPPORT OFSTOREY'S MOTION FOR
INSPECTION, GUN SUPPRESSION AND SPECIAL MASTER
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 9007 1

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchurn, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 1 3 ' ~Street
P.O. Box 1510
Lewiston, ID 83501

1

I1!
I/

I

Via U.S. Mail, first clash postage prepaid

I

Via Federal Express, shipping prepaid

0

i
I

Via facsimile
Via legal messenger

DATED this

day of July, 2008.
Mary Ann S angeland
Secretary to R. Miles Stanislaw

AFFIDAVIT OF GARY STOREY IN SUPPORT
OF STOREY'S MOTION FOR NSPECTION,
GUN SUPPRESSION, AND SPECIAL MASTER

Stanislaw Ashbaugh
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06-25-2008

05:25pm

From-Peckar b

b'

ton

Peckar G Abramson
A Prokssional Corporsriob Auorneys & Counselors at Law
+

550 South Hope Street
suhe I655
to8 Angeles. CA 9W71
tel. 213.4859220
tax 213.689.9U5

San Francisco
Orange County

New York

New Jetsey

VIA FACSIMILE AND FIRST CLASS MAIL
(206) 344-7400
June 25,2008
R. Miles Stanislaw, Esq.
Richard T. Beal. E m
Christopher A. Wright. Esq.
Stanislaw Ashbaugh
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Facsimile: (206) 344-7400

Miomi
Fort Lauderdele
orfando

Washington. D.C.
Chlcago
London

RE:

Storey Construction, Inc. v. Tom Hanks, eta!.

Dear Counsel:
This is in response to the letter from Miles Stanisiaw dated June 17, 2008 and
emaii from Richard Beal dated June 25, 2008. As we have repeatedly
documented our attempts to discuss the defects with Mr. Stanislaw in the past, we
will not do so again herein. The statement that we have conducted a 'secret
investigation" is ridiculous. Our clients conducted an investigation into their own
house because it was not functioning properly, and as a result had experienced
extensive damage. The investigation evidenced the fact that much of the damage
was caused by latent defects that were determined to be construction defects
resulting from Storey Construction's ("Storey") substandard work. Once that
determination was made, Storey was informed and the Demand for Arbitration
was filed.
As you are aware, the Don Jackson Affidavit filed with Defendants' Opposition to
Motlon to Bar ArfAtration sets forth numerous construction defects that have been
attributed to Storey. Storey has notice of the defects and comments to the
contrary are disingenuous. Further, as I stated in my previous correspondence,
we intend to provide Storey with the structural and architectural repair plans once
they are finalized, to provide Storey with notice of the scope of the repairs. We
intend to provide those plans to Storey by the end of the week.

.a-&mb

i@meh
21475

The notice provided by email today at 7:06 a.m. that Mr. Storey intended to
observe the repairs at 9:00 a.m. is insufficient notice and is not acceptable. While
we will make every effort to accommodate Mr. Storey, we must have proper notice
of his intent to observe the repairs in order not to interfere with the work We
request that you provide us wlth 24 hour notice that Mr. Storey (or anyone else on
his behalf) intends to observe the demolition and repairs, along with an estimate of
the duration of the visit. In order to assist you, we intend to provide you with a
look-ahead schedule of the work that we expect to occur. The schedule will be

06-26-2008

05:25pm

From-Packar & 1'

lson

Peckar G- Abrarnson
A professional Corporation Attorneys &Counselors ar Law

R. Miles Stanislaw, Esq.
Richard T. Beal, Esq.
Christopher A. Wright Esq.
June 25,2008
Page 2
provided to you each Friday morning and will include the schedule for the work the subsequent
week.
Currently It is expected that various crawlspaces will be opened beginning Monday, June 30,
2008, to Investigate various structural issues. We do not expect demolition of the cold roof to
occur next week, but we will inform you if that changes.
As specMed in Mr. Beal's email, we intend to cooperate fully with Storey to provide an
opportunity to observe the ongoing repairs. We also intend to preserve all of the evidence in
accordance with the law.
Feel free to call me with any questions.
Very truly yours,

,&&+,&.
Kelly M. Donegan
KMD
cc:

John D. Hanover, Esq.
Edward Simon, Esq.

StanislawAshbaugh
LAW AS RESULTS

June 27,2008

VIA FACSIMILE AND U.S. MAIL
Kelly M. Donegan
Peckar & Abramson, P.C.
550 S. Hope Street, Suite 1655
Los Angeles, CA 90071

RE:

Storey Construction Inc. v. Hanks

Dear Ms. Donegan:
Please be advised that Mr. Storey and representatives of Storey Constmction Inc. intend to
be at Defendants' properly on Monday, June 30, 2008, to observe, inspect, inquire, video,
and photograph.

R.Miles Stanislaw

I

we

.

believe in law as h should M.. ro?&.:itr

Au'auil G&ynlS@e\i- g
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June 30,2008
Don Jackson
C/OJohn Hanover, Esq.
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 9007 1
Re:

Sun Valley Trust ("Trust")// Confidentiality Agreement

Gentlemen:
We (the "Recipient") enter into this Agreement ("Agreement") relating to
inspections of certain real property as further specified below.
We are requesting that you provide us access on a limited, pre-arranged basis,
based on written communication to the Trust in advance to and approved by the Trust's
representatives, John Hanover or Kelly Donegan only ("reservations"), to view certain
improvements at the real property (the "Property") in Blaine County, Idaho owned by
Trust so that we, in our capacity as consultants to Storey Construction, Inc., an Idaho
corporation ("Storey"), and in connection with our expertise as [IDENTIFY YOUR
1 can review the current
EXPERTISE:
condition of improvements at the Property
- - and, at intervals depending on the rate of
work, the progress of repairs being made on such improvemen& at the Property. We
have provided to your representative at the Property accurate proof of the identity of each
person affiliated with us who is to visit the Property ("Representative").
The only improvements that we are authorized to observe at the Property are those
made to specific portions of the structure that have been identified by the Trust as
defective. We agree that that the information we are obtaining at the Property is
confidential, proprietary and not generally available to the public (the "Information," as
further defined below). With thisunderstanding and acknowledging the limited scope of
our visit, we agree that our access to the Property shall be in strict adherence with this
Agreement, and the Information we gather at the Property is and shall be maintained as
confidential and used for the sole purpose of informing us and Storey in connection with
the construction defect case (the "Case") in which Storey is a defendant and FOR NO
OTHER PURPOSE. As a condition to, and in consideration of, Trust providing access to
Information, we further agrees as follows:

1.
Non-Disclosure of Information and Agreement. The Information and this
Agreement will be kept confidential by us. The Information will (a) not be used by us or
any of our Representatives in any way except to advise Storey in connection with the

EXHIBIT- C

Case, and (b) not be given to anyone other than to Storey and his lawyer, to whom we
will instruct the Information can only be used for the Case and for no other purpose or
publication. We (i) will inform each of our Representatives receiving Information of the
confidential nature of the Information and of this Agreement, (ii) will cause Storey to
agree to be bound by the terms of this Agreement and (iii) will be responsible for any
improper use of the Information by us or by Storey (including, without limitation, its
employees or consultants who, subsequent to the first date of disclosure of Information,
cease to be under contract to us). Without the prior written consent of Trust, we will not
disclose, and will direct any other party not to disclose, to any person or in any media, the
Information.

2.
Notice Preceding Compelled Disclosure.
If we or any of our
Representatives are requested pursuant to legal process to disclose any Information, other
than to Storey in connection with the Case, we will promptly notify Trust to permit Trust
to seek a protective order or take other appropriate action. We will also cooperate in
Trust's efforts to obtain a protective order or other reasonable assurance that confidential
treatment will be accorded the Information. If, in the absence of a protective order, we or
any of our Representatives are, in the written opinion of our counsel (obtained at our
expense) addressed to Trust, compelled as a matter of law to disclose the Information, we
may disclose to the party compelling disclosure only the part of the Information as is
required by law to be disclosed (in which case, prior to such disclosure, we will advise
and consult with Trust and its counsel as to such disclosure and the nature and wording of
such disclosure) and we will use our best efforts to maintain the confidentiality of the
Information.
3.
Treatment of Information. We will keep a record in reasonable detail of the
Information furnished to us. We will ensure the destruction of all Information once the
Case is resolved definitively. Any Information not so destroyed (or returned) will remain
subject to this Agreement.
4.
General Provisions. The access we are provided to certain portions of the
Property for the exclusive purpose set forth in this Agreement shall not affect the Trust's
right to make and enforce all decisions regarding access to the Property or to various
improvements, which right is solely reserved to Trust. This Agreement will be binding on
and inure to the benefit of the parties hereto and their respective successors and assigns.
By signing below, we represent and warrant to Trust that the signatory below has the
authority to bind us and our Representatives. Money damages would not be a sufficient
remedy for any violation of the terms of this Agreement and, accordingly, Trust will be
entitled to specific performance and injunctive relief as remedies for any violation, in
addition to all other remedies available at law or equity. We consent to personal
jurisdiction of any State or Federal Court in Blaine County, Idaho for purposes of any
action arising out of this Agreement. This Agreement will he governed by and construed

in accordance with the laws of the State of Idaho, without giving effect to the principles
of conflict of laws thereof.
Disgorgement. A breach of this Agreement by our disclosure of any
Information to any thiid party, shall render us liable to Trust for any and all damages and
injuries incurred by Trust as a result thereof, and shall obligate us to account to Trust and
turn over to Trust, any and all monies, profits, or other consideration, or benefits, which
we derive from any disclosure or exploitation of any of the Information obtained by us,
without prejudice to any other rights or remedies, legal or equitable, that Trust may have
as a result of a violation of the terms hereof.
5.

6.
Certain Definitions. As used in this Agreement, (a) the information
furnished to us as contemplated by this Agreement, whether furnished by Trust or any of
its representatives, together with all written or electronically stored documentation
allowed by us or our Representatives, based on or reflecting, in whole or in part, such
information or the evaluation is herein referred to as the "Information," and (b) any
director, officer, employee, agent, partner or representative, including, without limitation,
any accountant, attorney, or financial advisor, is herein referred to as a "Representative."
As a condition of our access to the Property, we understand that we are required to
sign this Agreement and deliver to Mr. Jackson at the Property two (2) originals of this
Agreement signed where indicated to evidence our acceptance of and Agreement to the
foregoing, whereupon this Agreement will become the binding obligation of the
undersigned.
Very truly yours,
Recipient

Print Name:
Title:
Accepted and agreed to as of the date first above written

By:
Print Name:
Title:

R. Miles Stanislaw, ISB #4912
Christopher A. Wright, pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

/

STOREY CONSTRUCTION INC.,

NO. CV2007-1043
AFFIDAVIT OF STEVEN J.
AMENTO IN SUPPORT OF
STOREY'S MOTION FOR
INSPECTION, SPECIAL MASTER
AND GUN SUPPRESSION

Plaintiff,

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,
Defendants.

I, Steven J. Amento, am competent to testify to the matters set forth herein and make
this affidavit of my own personal Icnowledge and belief:

1.

I am over 21 years old, and I am otherwise in all respects competent to make

this affidavit. This affidavit is based upon my personal knowledge

AFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOREY'S MOTION FOR
1 INSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - I

Stanislaw Ashbaugh
701 FIFTH AVE, SUmE4400
SEATTLE, WA 86104
T 206 386 5000 F 206 344 7400

ORIGINAL

/I
1

2.

I am currently president of Corke Amento, Inc., a construction consulting firm

specializing in the investigation and repair of single family, multi-family, and commercial
projects. I have 30 years of experience in the construction industry.

I/

3.

I/
/I/
/1I

During the first eight years of my career, I helped nianage a variety of

I

construction projects for Hensel Phelps. My duties included all aspects of construction

I

management. My on-site experience includes both private and publicly-funded projects
ranging in sire from $1 2 million to $60 n~illion.
In 1996, Mile Corke and I formed Corke Amento, fnc. We advise clients in

4,

matters relating to dispute resolution, project scheduling, cost control, building defect

/I

1
I

litigation, and repair. Our building defect clients include owners, homeowner associations,
develope~s,contractors, insurers, and attorneys.

1

5.

I have personally performed inspections and provided consulting services on

I1

over 130 building defect projects with repair costs ranging from $75,000 to $65,000,000.
Corke Amento provides defective building services for both plaintiffs and defendants.
Approximately 70% of our clients are plaintiffs. We have also been retained jointly by the
.
-~
..
- . . -~ . - - . plaintiff and defendants in a neutral capacity to provide investigative, repair

,.

,.

I1
I/I/

~

"~

recommendations and construction management services. My firm provides construction
management and architectural services during the repair phase of defective buildings. We

II

recently commenced repairs on our 63rdremediation project. The aggregate repair cost of
these projects is approximately $100 million.
6.

1 was retained by Storey Constructioll and Stanislaw Ashbaugh to provide

I

coilsulting services on the HanksiWilson property in Ketchum, Idal~o.On July 2,2008, I met
with Gary Storey to prepare to visit the property. Gary Storey, two of his employees, and I
AFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - 2

Stanislaw Ashbaugh
701 FIFTH AVE., SUTE 4400
SEATFLE, WA 081 04
T 206.386.5900 F 206.344.7400

$07

1

I!
Ii
II//

arrived at the property at 1 p.m. and were met at the gate by an anned security guard and

2 caretaker. At the gate, we were provided a three-page confidentiality agreeinent which we
3

4

5

6

iI

were required to sign before entering the property. I have never seen the agreement before,
and I was told neither Storey nor Miles Stanislaw had previously received the agreement. I

consult with my attorney and Mr. Storey's attorney due to several objectionable provisions.
7.

Two examples of some of the objectionable provisions include:
a.

Section 1: "The infor~nalionwill. . . not be give to

other than

9

Storey and his lawyer to whom we will instruct the information can only be usedfor the Case

10

and for nor other purpose or publicalion. " Photos, notes and other documentatio~land

12

13

15
16
l7
19
20
21
22
23
24

/

read the agreement and was not willing to sign the agreement until I had an opportunity to

7

11

i

1I
1

I/

evidence gathered from the site will be retained confidentially in my office, hut will be
viewed by other Corke Amento employees in my office who I utilize to provide work

I

product to my Client. It is likely I will also collaborate and exchange project information
with other experts retained by Storey and Stanislaw. Other Corke Amento employees and

/I

I/

li
I/

other experts not included in the agreement and disclosure of information to same is a
violation of the agreement.
b.

Section I : "We will cause Storey to agree to be bound by the terms of

this Agreement and will be responsible for any improper use of the Information by us or
Storey (including, withoul limitation, ils enzployees or consultants . . . . " I will not agree to
accept any responsibility for the acts of Storey, its employees or any of the consultants
retained.

i/

c.

I have not consulted with my attorney about the agreement and there

may be other sections which are objectionable.
AFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - 3

Stanislaw Ashbaugh
701 FIFTH AVE.,SUITE 4400
SEATTLE,WA 881 04

T. 206.386.5900E 206.344.7400

!
I
!

8.

I can't recall me or anyone in my firm ever being required to sign such a

:onfidentiality agreement including inspection services on several highly valued residences
ind condominium homes.

9.

I have never before been confronted by or experienced a person armed with a

:un on any of the over 130 defect investigation assignments I have carried out. I find such a
neasure unusual, unnecessary and offensive. .
10.

Attached as Exhibit A is a preliminary inspection protocol I prepared for the

'lanksIWilson assignment. It is critical in matters of this type to have open access to the
;ubject property both in the pre-construction ilivestigation phase and during construction. 1
lave found it is far more expeditious if the inspection protocol and procedures are established
ind carried out by the construction professionals interfacing directly with a minimum ot
nvolvement by the lawyers. I have also found that property owners with legitimate defect
,omplaints are willing to provide full and unfettered access so those responsible can observe
%e h l l extent of the alleged defects and witness all the necessary repairs as they are carried
3Ut.

11.

I have read the Demand for Arbitration which lists nine items, some of whict

%reallegations of possible desigdconstruction defects and some of which are conditions tha
nay have been caused by desigdconstructioll defects. In order to do a proper, professional
mnd compIete investigation, it is necessary in this case, like it is in almost all other defec
cases, to inspect not just the physical location where the alleged defect exists but also a1
other portions of the structure in order to determine behavior of the structure an(
components, presence or absence of corroborating details, and quality of workmanship. Thf

AFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOEY'S MOTION FOR
INSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - 4

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE4400
SEAnLE, WA 881 04
T 206.386.5900 E 206.344.7400

:ed to do a thorough and complete inspection is particularly compelling in instances like
is wliere shear wall defects and water intrusion is alleged.
12.

Defendants complain about shear walls.

Shear walls are a structural

~ i p o n e n whose
t
purpose is to prevent the building from falling down or twisting. Storey
:eds to inspect the plaster, wall joints, and floor joints to see if there are signs of cracking or
istress caused by inadequate shear wall construction. Defendants complain about surface
rainage. Storey needs to inspect walls throughout to see if there are signs of leakage or
~oistureintrusion.

tl.

IATED: July

K,2008

TATE OF WASHINGTON
) ss.

:OUNTY OF KING
IZOn this
day of July, 2008, before me, the undersigned, a Notary Public in a n c
sr the State of Washington, duly commissioned and sworn, personally appeared Steven J
mento, to me known to be the individual described in and who executed the foregoing
~strument,and acknowledged that he signed and sealed the same as his voluntary act anc
eed for the uses and purposes therein mentioned.
%\%t\!\

WITNESS my hand and official seal
vritten.

qFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOREY'S MOTION FOR
NSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - 5

and year first abovc

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEA'TTiE. WA 881 04

CERTIFICATE OF SERVICE
The undersigned certifies under penalty of perjury, under the laws of the State of

/

Washington that I am now and at a11 timer herein mentioned, a resident of the State of

(I

Washington, over the age of 18 years, not a party to or interested in the above-entitled action,
and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:

SIGNED AFFIDAVIT OF STEVEN AMENTO IN SUPPORT OF STOREY'S
MOTION FOR INSPECTION, SPECIAL MASTER, AND GUNSUPPRESSION
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 13'~Street
P.O. Box 1510
Lewiston, ID 83501

C1

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid

a

Via facsimile

0

Via legal messenger

DATED this 15th day of July, 2008.

n

secrLtary to R. Miles Stanislaw

AFFIDAVIT OF STEVEN J. AMENTO IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, SPECIAL MASTER, AND GUN
SUPPRESSION - 6

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04
T. 206386.5900 E 206.344.7400

Mary Ann Stangeland
Steve Amento [sarnento@corkearnento.corn]
Sent: Friday, June 27,2008 7:26 AM
To:
Christopher Wright; Miles Stanislaw
Subject: Storey Construction-Hanks Wilson Residence
From:

I have reviewed the June 25& letter from Peckar and Abramson and the "Claim Description" in the Demand for
Arbitration field on behalf of the Owners. My firm has been asked to document work at the property scheduled
to start June 30,2008.

The nature and scope of the work to be undertaken has not been provided to me. According to the June 25th
letter, repair plans are scheduled for release today. It is our intent to document the repairs in a thorough
manner which does not hinder the repair contractor. Typically, there is an investigation phase prior to
remediation and the investigation allows experts representing all parties an opportunity to examine and
document the existing conditions in a methodical and thorough manner. Investigation demolition proceeds at
a much slower pace than ordinary demolition to allow ample time to observe the nature, extent and cause of
the problems. Absent an opportunity to examine the conditions prior to the start to repairs, I am concerned the
experts' documentation efforts could hinder the production of the repair contractor.

As the contractor proceeds with the work, how will the experts be able to distinguish "defect repair work" from
normal maintenance and ordinary improvements to the property. Typically all three type of work occur on a
remediation project. In order to properly schedule the resources required and in an effort to reduce the impacts
to the repair contractor for this assignment, please request the following information:
1. Nature, location, type and extent of alleged defect and resultant damage, if any observed,
2. Any and all expert reports, notes, photos and other relevant documentation generated by the Owner's
experts and consultants,
3. Working hours for the project
4. Overall anticipated project duration
5. Project schedule (I understand a short interval schedule will be issued each week. This is the master
schedule for the project).
6. Repair plans and specifications
7. Property access policy and security protocol
8. Protocol for preserving evidence and policy for removing samples and evidence from property

Regards,

I Steven J. Amento
Dir 206.957.4710
Cell 206.200.3638
Fax 206.224.4722
710 2nd Avenue, Suite 820
Seattle. Washington 98104

C

O AMENTO
~
INC.
Improving the Construction Process
WMtm+vCard

~x~lerrh

FILED tz,
r

1 Edward Simon (ISB #1866)
P.O. Box 540
2 Ketchum, ID 83340
Telephone: (208) 726-2200
3 Facsimile: (208) 489-921 5

-

I

C

Jolynn Oraye, Clerk Disirkt
Court Hains count^ Idat~o

11

4

4 John D. Hanover
Kelly M. Donegan
5 PECKAR & ABRAMSON, P.C.
550 South Hope Street, Suite 1655
6 Los Angeles, California 90071
Telephone: (213) 489-9220
7 Facsimile: (21 3) 489-921 5
Michael E. McNichols
CLEMENTS, BROWN & McNICHOLS, P.A.
P.O. Box 1510
Lewiston, ID 83 501
(208) 743-6538
(208) 743-9295 (Facsilnile)
11

Attorneys for Defendants Tom Hanks, Rita
12 Wilson and Lily Reeves
13

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

14

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

15
16

STOREY CONSTRUCTION, WC.,

17

Piaintiff,

18
VS.

19
'

/ TOM
HANKS and RITA WILSON, Husband
and Wife; and LlLY REEVES,
Defendants.

/

CASE NO. CV2007-1043

DEFENDANTS' OPPOSITION TO
STOREY CONSTRUCTION, lNC.'S
MOTION FOR INSPECTION, SPECIAL
MASTER. AND
- GUN SUPPRESSION
-7.-

[Affidavits of John D. Hanover, Don
Jackson and Rick Starlc filed concurrently
herewith]
Date Action Filed: December 21, 2007

23
24 1.

INTRODUCTION

25

Storey Construction, Inc.'s ("Plaintiff") Motion for Inspection, Special Master and Gun

26 Suppression ("Motioa") is a baseless attempt to interfere with defcndants l'om Hanks, Rita Wilson

27 and Lily Reeves (referred to hereinafter collectively as "Defendants") legal right rc repair their
28 own property. Plaintiffs Motion contains inaccurate and misleading information relating to the
Pecltar &
Abramson
,~ ~ , ~ ~
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~

~

~

~

~
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DEFENDANTS' OPPOSITION TO MOTION FOR MSPECTION, SPECIAL MASTER,
~ c o ~ m ~ ~ ~ ~ o ~ AND GUN SUPPRESSION

1 ongoing demolition and inspection, and relating to the communication that has taken place
2 between counsel for Plaintiff and Defendants. Plaintiffs Motion sets forth no legal authority or

3 factual basis in support of its Motion. Instead, Plaintiff has cited miscellaneous quotes Erom
various correspondence taken out of context in an attempt to mislead the court.
Defendants' have been reasonable and cooperative, making every effort to worlc with
Plaintiffs counsel in order to provide Plaintiff with access to the Property for inspection and
observation of the demolition. Unfortunately, as both Plaintiffs Motion, this Opposition, and the
extensive exhibits attached to both make clear, Plaintiffs own actions have resulted in limited
access to the Property. Plaintiff is unjustified in requesting any of the relief called for in its
Motion, and as such, the Motion should be denied.

11.

PROCEDURAL HISTORY
On or about November 7,2007, Lily Reeves, Trustee of Sun Valley Trust ("SVT") filed a

Demand for Arbitration as a result of the discovery of numerous latent defects. A Demand was
filed both against the architect for design deficiencies, and against Plaintiff for construction
15 defects. Plaintiff responded to the Demand by filing a Complaint for Abuse of Process against
16 Defendants on or about December 21,2007. On June 19,2008, the court granted Plaintiff's

Motion to Bar Arbitration on Basis of Res Judicata. As a result, there is currently no pending

I

18 arbitration relating to construction defects against Plaintiff. The only pending action is the instant

19 Abuse of Process action filed by Plaintiff.

20 I

I

--

21

LL

li

.

FACTS
I'laintiffs Own Action, Ilave Resulted In A Lack Of Access 'To The I'ropenl
Even l'houeh Defendants Have Made Evew Effort T o Acrommodatr f'lnintiff.

A.

Counsel for Defendants have been communicating constantly with counsel Tor Plaintiff in

23

an attempt to fully cooperate with and include Plaintiff in the inspection and repair process. See

24

l

Affidavit of John D. Hanover ("I-Ianover Affidavit") 7 2 . PlaintiLf's recitation of'rhat
25
26 correspondence conveniently omits much of Defendants' correspondence, and instead includes

I/

27 fragments of correspondence taken out of context in an attempt to paint its own slanted picture
LAY! OFF~CLI

28
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DEFENDANTS' OPPOSlTION TO MOTJON FOR INSPECTION, SPECIAL MASTER,
AND GUN SUPPRESSION

I

1.

1
2

3

I/

Plaintiff Was Turned Away From The Property As A Result Of Its
Unreasonable Refusal To Comply With The Protocol Set Forth By
Defendants.

As set forth in Plaintiffs Motion, Plaintiff has been turned away from the Property twice as

4 a result of Plaintiffs own unreasonable refusal to discuss or negotiate a Confidentiality Agreement

1

6

7
8

as requested by Plaintiff. Hanover Affidavit 7 3 Plaintiff was informed that it would be refused

1

access to the Property due to its refusal to follow the protocol and to sign a confidentiality

1

agreement prior to each of the two visits at which Plaintiff was refused access to the Property.

I

9 Hanover Affidavit 74. Plaintiff intentionally ignored Defendants' requests and, regardless of being

/I

10 told access would not be permitted, went to the Property and demanded access. Hanover Affidavit

1

On June 4,2008, Defendants Erst provided Plaintiffwith notice that repair work was to

l3 commence at the end of June or beginning of July, 2008. Stanislaw Affidavit 72. On June 12,

I

l4 2008, Defendants informed Plaintiff that demolition would begin on or about June 25,2008.

l 5 Hanover Affidavit 76, Exhibit "A," On June 25,2008 at 7:06 a.m., Plaintiff gave Defendants
l6 notice by email that Plaintiff intended to observe repairs and would appear at the property at 9
l7 a.m. that morning. Hanover Affidavit 77, Exhibit "B." Defendants immediately responded at 7:15
l 8 a.m. that the demolition had not yet commenced, and that Plaintiff should not appear at the
l 9 Property. Hanover Affidavit 78, Exhibit "C." Later on June 25,2008, Defendants sent further
20 correspondence to Plaintiff responding to Plaintiffs claim that Defendants were conducting a

21 "secret investigation." I-Ianover Affidavit 719, Exhibit "D." Defendants explained that providing
22 less than two (2) hours notice of Plaintiffs intent to inspect the Property was insufficient and
23 requested Plaintiff provide twenty-four (24) notice in the future. Hanover Affidavit 119, Exhibit

/ "D."
/

Plaintiff was iurther informed that Defendants would provide a look-ahead schedule weekly

and informed Plaintiff of the work that was expected to take place the week of June 30,2008.

/(

26 Hanover Affidavit 79, Exhibit "Dtr

Peckas &
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DEFENDANTS' OPPOSITION TO MOTION FOR INSPECTION, SPECIAL MASTER,
AND GUN SUPPRESSION

5

I
I

1

On June 30,2008, counsel for Defendants called Plaintiffs counsel. Stanislaw Affidavit

2

:4, Exhibit "C." When the call was not returned, Defendants wrote to Plaintiff in a further attempt

3

o coordinate Plaintiffs inspection of the repair work. Ilanover Affidavit 110, Exhibit "E."

4

2ounsel for Defendants explained that Plaintiffs counsel's refusal to communicate with

5

Iefendants was unfounded and unreasonable, and may result in prejudice to Plaintiff. Hanover

6

iffidavit 7 10, Exhibit "E."Defendant followed up on that lengthy, six (6) paragraph

7

:orrespondence by sending another email asking for c o n h a t i o n of Plaintiffs intention to inspect

8 he Property that day. Stanislaw Affidavit 76, Exhibit "E." Plaintiff ignored Defendants' email,
9

md responded to the second simply by saying "[yles and yes." Stanislaw Affidavit 76, Exhibit

10

'E."Later on June 30,2008, Defendants provided Plaintif with the protocol for inspection.

11

Stanislaw Afidavit 76, Exhibit "F."

12

On July 2,2008, Plaintiff was sent a Confidentiality Agreement by email. Stanislaw

13

iffidavit 77, Exhibit "H." As set forth in Defendants' correspondence dated July 11,2008,

14

?laintiff repeatedly refused to comply with the protocol set forth by Defendants, and refused to

15

:xecute a confidentiality agreement, without providing a basis for its refusal. Hanover Affidavit

16

11, Exhibit "F." Contrary to Plaintiffs unreasonableness, the architect for the Property that is

17

:urrently the Respondent in an arbitration action with Defendants has had each of its attorneys,

18

:xperts and employees that planned to visit the Property execute the proposed confidentiality

1s

%greementand has adhered to the protocol. Hanover Affidavit

2f

had access to the Property and has had the opportunity to inspect and observe the ongoing

21

tiernolition. Hanover Affidavit 713.

2;

12. As a result, the architect has

Plaintiffs counsel was notified that access would be denied due to its refusal to follow

2:

protocol and execute a confidentiality agreement. Yet, Plaintiff and its experts repeatedly visited

24

the Property simply to cause further disruption and conflict with those at the Property, including

2t

Mr. Jackson and security personnel, and to create a record for this court.' Jackson Affidavit 713.

2(

2'
svwoin~cs

Peckar G
Abramson

21

' Plaintiff apparently believes that appearing at the Property repeatedly knowing that access
would be denied due to its own refusal to cooperate with Defendants is persuasive to the Court
51 81.6,) 14960-172630
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DEFENDANTS' OPPOSITION TO MOTION FOR E'JSPECTION,SPECIAL MASTER,
AND GUN SUPPRESSION

1

Jxtensive correspondence between Plaintiff and Defendants evidences Defendants' extensive

2

~ttemptsto provide Plaintiff with opportunities to observe and inspect the demolition, and

3

'laintiff's continuing unreasonableness. Hanover Affidavit 1/14, Exhibit "G."

4

5

6
7

2.

The Restrictions PIaced On Plaintiff Have Been Reasonable And
Necessary.

The restrictions placed on Plaintiff have been reasonable and necessary. Plaintiffs Motion
:ites to a limitation on individuals allowed into a small crawl space with many wires. Motion p. 3,
ns. 11-14. Plaintiffs Motion appears to be referencing another area as the space being referenced

8

Has not cavernous and could not fit up to fourteen (14) individuals as set forth by Plaintiff.
9

Motion p. 3, Ins. 15-17. Rather the referenced crawl space was small and contains numerous
10
#ires, which, if disturbed, could cause damage to the Property. Jackson Affidavit 14.Plaintiffs
11
12

!

I
I

1:

lnreasonableness and contrariness as to the size of the crawl space is just one more example d i t s
2verall unreasonableness with regard to the inspections.
3.

16

1

15

Plaintiff has been informed that security at the Property has always had access to firearms

1

16

n order to protect those on the Property, if necessary. Hanover Afftdavit 1/11, Exhibit "F." There

1

17

s no legal prohibition from having firearms on private property in the State of Idaho, nor has

1

18

:ounsel for Plaintiff provided such authority, either upon request from Defendants' counsel or in

!

19

ts Motion. Hanover Affidavit 1/15.

I

I

20

4.

21

22

1

!

22

1

24

I

25

I

2E

Plaintiff's Motion claims that Defendants' full-time, on-site caretaker, Don Jackson, agreed

nspectiotls." Motion p. 5, Ins. 3-5. There are several problems with such a statement. First, it
iirectly contradicts and ignores the protocol that was provided to Plaintiff by counsel for

2:

Defendants. Second, it is flatly contradicted by Mr. Jackson, who made it clear that all future
visits would be arranged through counsel, Jackson Affidavit 85, Exhibit ".4." Plaintiff ignored

I
j

A

!

Pecltar &
Abramson
A

i

Plaintiff's Statement That An Agreement Was Made Directly Between
Gary Storey and Defendants' Caretaker Is A Blatant
Misrepresentation And Evidences Plaintiff's Continuing Bad Faith In
Its Dealings With Defendants.

:o "lteep the lawyers out of it" and to "work directly together to arrange future site visits and

I
!

Security At The Property Have Always Had Access To Firearms And
There Is S o Legal Or Factual Basis To Restrict Such Access.

1

:

,,,,"*,'",ra,",m"
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1

trotocol previously put into place and direct instructions as to how inspections would be

2

cheduled. When Defendants responded that the inspection would be discussed and confirmed

3

vith Mr. Jackson, Plaintiff simply responded that the "caretaker already said 1 would work,"

4

itanislaw Affidavit 77, Exhibit "G." Defendants then unequivocally responded once again that the

5

rotocol must be met and that Plaintiffs attempt to mislead counsel as to representations

6

)urportedly made by Mr. Jackson wouid not be accepted. Stanislaw Affidavit 17, Exhibit "G."

7

8

cnd to provide Plaintiff with every opport~lnityto inspect and observe the demolition done to date.

9

'faintiffs own actions have been unreasonable and uncooperative, resulting in Plaintiff being

1U

ienied access to the Property. Defendants continue to work toward a resolution of these issues

11

~ i t Plaintiff
h
in order to ensure that Plaintiff has the opportunity to inspect areas that have been

12

,pened. Unfortunately, Plaintiff continues to be uncooperative and difficult, communicating

13

neffectively and responding only to portions of correspondence that it deems relevant.

14

. d o m e d earlier this week by the contractor performing the demolition work that the crawl spaces,

10

:he only areas opened to date, would be ready to be closed on Wednesday, July 16,2008, I-Ianover

17

kftidavit 716. In order to ensure that Plaintiff had every opportunity to view the work done to

16

iate and in an effort to be overly cooperative, counsel for Defendants informed counsel for

1S

Plaintiff that Defendants would agree to enter into a Stipulated Protective Order as requested by

2(

Plaintiff, and would not require a signed confidentiality agreement. Elanover Affidavit 117.

21

Although the terms of a Stipulated Protective Order have not fully been agreed on as of the

2;

time of this filing, Defendants have agreed to allow Plaintiff access to the Property and

2:

expect Plaintiff to be present for inspection on July 17,2008. I-Ianover Affidavit 718, Exhibit

2r

"H."

2(

2'

Pecltar &

Abmmson
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Defendants' attempts to cooperate with Plaintiff continue at tlus time. Defendants were

1C

2!

U"r "Fl';L<

Defendants have made an tremendous effort to cooperate and communicate with Plaintiff

21

B.

Defendants Nave Gone Above And Beyond What Is Leeaflv Reauired In
Providing Storey Access To Information Relating To The Defects And Reaair
Plans.

-

Plaintiffs Motionclaims that Defendants have stonewalled Plaintiff regarding their claims.
Motion p. 2, in. 16. Plaintiff states that Defendants did not furnish Plaintiff witb a list of defects
51826 I 14960-172630
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1 as promised in correspondence dated June 4,2008. Plaintiffs statement is accurate in that the

2 defect list was "promised" under the previously pending res judicata action, in that it was expected

3 that a trial would take place in which it would be necessary to compare the defects purportedly

4 claimed in the first arbitration with the defects claimed in the Arbitration Demand. See Stanislaw

5 Affidavit 72, Exhibit "A." Defendants letter goes on to state it was intended that a Preliminary
6 Defect List and inspection schedule would be discussed at the next court hearing. See Stanisiaw
7 Affidavit 72, Exhibit "A." Neither were discussed at the hearing. Subsequently, Plaintiff was

8 successfill on its Motion to Bar Arbitration. As there was no longer a defect action pending,
9 Defendants had no obligation to provide Plaintiff with a forlnal defect list. Plaintiffs own

I0 correspondence to the court dated June 25,2008 states that " b J y deciding the re judicata issue the
11 Court has resolved the Defendants' underlying demand for arbitration. The arbitration is barred."

12 Hanover Affidavit 719, Exhibit "I."
13

Even though there was no obligation to do so, on June 25,2008, Defendants responded to a

14 letter from Plaintiff dated June 17,2008 requesting a defect list, ahd informed Plaintiff that the
15 Affidavit of Don Jackson filed in support of Defendants' Opposition t o Motion to Bar Arbitration

16 set forth numerous construction defects attributed to Plaintiffs work. Hanover Affidavit 79,
17 Exhibit "D." Plaintiff was also informed that it would be provided with structural and

18 architectural repair plans once the plans were finalized. Hanover Affidavit 79, Exhibit "D." On
19 June 30,2008, the repair plans were sent to Plaintiff, immediately upon receipt by Defendants.

20 Hanover Affidavit 720, Exhibits "1"and "K."
21

On July 11, 2008, Defendants responded to Plaintiffs letter requesting responses to

22 discovery requests previously propounded in anticipation of a trial to be scheduled by the court lo
23 determine whether the arbitration initiated by Lily Reeves, Trustee of Sun Valley Trust ("SVT")

24 was barred as a result of res judicata. Hanover Affidavit 72/21,Exhibit "L." Defendants informed
25 Plaintiff that the res judicata issue had been determined by the court, and as Plaintiff was

26 successful on its Motion, there was no longer a res judicata issue pending. Hanover Affidavit 720,

27 Exhibit "I.,." Therefore, discovery previousiy propounded was moot and was not outstanding.
,NoFno.s

Pecltar G
Abramwn
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28 Hanover Affidavit 720, Exhibit "L." The only action currentiy pending is Plaintiffs Abuse of
51826.1 14960.172630
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1

.ocess action. The discovery was not propounded in that action and is not related to that action.

2

egardless, Plaintiff continues to insist that Defendants provide responses to its previous

3

scovery requests. Plaintiffwants to have its cake and eat it too.

4

J.

!

LEGAL ARGUMENT
A.

f

Plaintifl's Motion Is Not Suhiect To Apnellatc Rule 13(b)(10)As The
Underlyine Action Does Not Involve The Propern. And Does Not Reuuest
Order Regardine The ilse, Preservation Or Possession Ol'The I'roperty.
1.

$

!

eneral rule of 13(a) which requires a temporary stay in a civil action upon filing of a Notice of

11

reservation or possession of any property which is the subject of the action on appeal." Plaintiffs

1:

lotion claims that it pertains to the "preservation of the property that is at issue in the case."

1:

lotion p. 11, Ins. 17-18.
A review of Plaintiffs Complaint alleging an Abuse of Process action against Defendants

1:

nd requesting a stay of the arbitration does not reveal that the Property is at issue in the case

11

efore the court. Rather, it is the process, both the prior arbitration action and the arbitration

1'

ction initiated in December, 2007, and the claims made by Defendants in those arbitration

1.

'roceedings, that are at issue. Plaintiffs allegations in its Abuse of Process include the following:

1

Defendants affirmatively used the process of arbitration against Plaintiff.
The Demand for Arbitration is not well-founded in fact or in law and was filed by
Defendants for an improper purpose.
Defendants were motivated by revenge and acted maliciously in causing the
Demand for Arbitration to be filed against Plaintiff.
Plaintiff has been damaged by the misuse of the arbitration process by Defendants.

2
2

.

2

Complaint pgs. 14-15, Section XII.

2

Plaintiffs request to have the arbitration stayed alleges the following:

2

2
2

*Plole..,nn"i<,,,,a~"Z~~"

As set forth in the Motion, Idaho Appellate Rule 13@)(1) sets forth an exception to the
.ppeal, providing the court with the authority to make an order ". . .regarding the use;

2

Peckar &
Abramson

Plaintiffs Action Does Not Involve The Property.

1(

1'

in," OR1CL%

4n

2

Defendants agreed to the Construction Contract but did not comply with the
requirements oC the Contract to create an arbitrable claim.
Defendants have no right to seek money from Plaintiff because Defendants failed
to comply with requirement of the Contract and there is no Claim as defined by the
Contract.
*
Plaintiff did not agree to arbitrate allegations of defective work where
;I8261 / 4960-172630
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1 the Property, the protocol developed by Defendants and previously sent to Plaintiff's should be
2 entered. Plaintiffs protocol requires the following:
Plaintiff must provide at least twenty-four (24) hours notice of its intent to observe
the repairs, including an exact time of arrival and requested departure time. The
Property will be accessible between the hours of 8 a.m, and 3 p.m. Plaintiff's time
to observe will be limited based on the needs of the contractor performing the
work. However, as much time as possible will be provi.ded for observatioil based
on the amount of work that has been performed.
Each individual must be identified in advance of admittance to the property.
Plaintiff will provide at least twenty-four (24) hours in advance a copy of a driver's
license or similar photo identification for each person t o be admitted. A maximum
number of 5 persons will be admitted but not tlecessarily all at one time, depending
on the work to he observed. Defendants will consider a request for access for more
people.
All individuals will be allowed to record the present status of the building
components by means of photography or videography. Under no circun,strances
will anyone be allowed to photograph or video parts of the property, including
buildings or interiors, that are not the subject of the defect claims;
There will be no interviews or questions permitted of anyone on site representing or
working for Defendants.
Plaintiff will not be allowed to move, change, alter, or destroy any work in place.
Violation of any of the tenets set forth above will be grounds for Plaintiff's
immediate removal from the property.
If Plaintiff requests destructive testing, Defendants will make every attempt to
accommodate Plaintiff, assuming the testing does not interfere with the ongoing
investigation and repairs. Destructive iesting will only be allowed in areas that are
not being worked on at the time of the request. Defendants require a certificate of
insurance for the contractor that performs the destructive testing. Defendants
require sufficient notice, i.e. at least 72 hours, in order to coordinate and schedule
any requested testing, along with the aforementioned information. Any work that
is done must be repaired the same day and left in the same condition as the original
work. Defendants reserve the right to reject a request for work that is soleIy foa the
purpose of harassment and destruction of the property.
Confidentiality Plaintiff agree that its employees, experts, consultants and anyone retained to
inspect the Property on its behalf will be subject to the Protective Order.
23

Defendants' protocol is reasonable and balances the needs of both Plaintiff and Derendants.

24

Plaintiff is seeking access to the Property to inspect and observe the demolition and repairs.

25

I/

Defendants are seeking to control access to the Property and limit disruption to the repair process
26
27 as there are a large number of individuals that need to be present on site each day. There are
,.A"> O ~ C O

Peckar &
Abramson
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111

28 currently 10-15 people present on the Property daily on behalf of Defendants, including those

/

I

1
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1 conducting the demolition, inspecting the areas once open, and designing the repairs. Jackson

2 Affidavit 76. There are also other individuals, including employees, attorneys and consultants on

3 behalf of the architect, Lake Flato, that have conducted inspections of the Property. Jackson

4

Affidavit 77. Defendants have received no objection from Plaintiff as to the proposed protocol.

5

6
7

Hanover Affidavit 122.
Plaintiffs proposed protocol, on the other hand, reaches far beyond the inspection process

8 by requiring Defendants to prepare a detailed defect list, including the location, type and extent of

9 the defect and the resultant damage; prepare and produce expert reports, photographs, and a11 other
10 documentation prepared by experts and consultants and protocol for preserving evidence and

11

I

12

I

policy for removing evidence from the property. Plaintiff seeks all of the information set forth
previously even as there is no defect action pending. As set forth above, Defendants have made

13

i

I
I

14

I
Ii

every effort to provide Plaintiff with extensive information relating to the repairs, including the

15 information relating to defects set forth in the Affidavit of Don Jackson attached to Defendants'

I

16 Opposition to Motion to Bar Arbitration, structural and architectural repair plans, an updated

j
i

17 schedule for the demolition and repair work, and protocol for access to the Property. Plaintiff's

1

18 protocol is excessive and unreasonable

1

19
20
21

22
2:

24
2:

26
2:

i
!

I

ill"!OlFICCS
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B.

A Special Master is Unnecessarv And Burdensome h That It Will Create An
Unnecessary And Excessive Expense For The Parties And Will Reward
Plaintiffs Unreasonable Behavior.

Plaintiffs request for a special master is clearly outside the scope of Idaho Appellate Rule
13(b)(10) and should also not be considered by the court. The request does not involve the use,
preservation or possession of any property as required by Rule 13(b)(1 O), but rather seeks the
appointment of a discovery referee in an action that was previously decided by the court and is
stayed pending appeal.
Plaintiff has set forth no legal or factual basis requiring the appointment for a special
master. h fact, the appointment of a special master would be prejudicial to Defendants in that it is

2f
51826.1 14960-172630
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1 very likely that it will further delay and disrupt the construction schedule, which has already been

delayed when everyone is aware that the work must be completed prior to the winter season.

I

3 Plaintiffs actions have delayed the demolition work as itsrefusal to comply with Defendants'

1

4 requests have resulted in work not being done in order to ensure that: Plaintiff can inspect the open

5 areas prior to closing the areas. Hanover Affidavit 723. The construction schedule is currently

impacted, and as inspections are still taking place and the repairs cannot be finalized under

7 inspections are completed, it is likely the repairs will be more extensive and will require more Lime

I

8 than currently scheduled. Affidavit of Rick Stark ("Stark Affidavit") 72. The repair schedule is
already dangerously close Lo running into the winter season, and further disruption caused by
Plaintiff will likely ensure that the repairs will not be completed within the required timeframe.
Stark Affidavit 73,
Plaintiff should not be rewarded for being uncooperative and disruptive. Plaintiff's request
for a special master will not only result in additional and iikely excessive costs for Defendants, but

1

also additional disruption and resulting additional costs for the repair work. Plaintiffs request for

15 a special master should be denied.

67.

16
17
18

(11

There Is No Legal Authoritv Or Factual Basis That Supports Plaintiffs
Request That Defendants' Securitv Personnel Be Restricted From Havine A
Firearm During Plaintiffs Inspections.

As set forth above, Plaintiffs request that the Court enter an order prohibiting Defendants'

19 security personal fmm being armed is beyond the scope of Idaho Appellate Rule 13(b)(10) and

I
II

20 should also not be considered by the court. However, if the court is inclined to consider Plaintiff's
21 request, it should be noted that Plaintiff's request once again has no legal or factual basis. As set

forth above, Defendants informed Plaintiff that there is no law in Idaho prohibiting an individual

23 from being armed on private property. Plaintiff failed to respond to Defendants' request for such

24 legal authority, and has not set forth any legal authority in its Motion. Furthermore, Plaintiff has
25 not alleged that the security personnel have been abusive or have used the firearm to threaten,
26 intimidate or frighten Plaintiff in any way. Similar to Defendants' request for legal authority
27 supporting a prohibition against firearms, Plaintiff has failed to provide any examples of the
.

Peckar &

Abramson
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28 security personnel using the firearms in any way against Plaintiff and fails again to do so in its
$1826.114960-172630
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I

I

1 Motion Plaintiff has set forth no authority on which to grant its request, and as a result, it should
2 be denied.

3 V.

CONCLUSION

4

Defendants' respectfully request th

5

DATED this 17th day of July, 200

6
7

8
9
10
11

12

Kelly M. Donegan
Attorneys for Defendants

13
14
15
16
17

18
19
20
21
22

23
24
25
26
27
inviorncL~
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CERTIFICATE OF SERVICE
of July, 2008, I caused a true and correct
I HEREBY CERTIFY that on the
CONSTRUCTION, INC'S MOTION
copy of DEFENDANT'S OPPOSTION TO
FOR INSPECTION, SPECIAL MASTER, AND GUN SUPPRESSION, to be forwarded
with all required charges prepaid, by the method(s) indicated below, to the following person(s):
R. Miles Stanislaw
Stanislaw Ashbaugh, LLC
701 5'hAve., Suite 4400
Seattle, WA 98104

Hand Deliver
U.S. Mail

-

-

1 Edward Simon (ISB #1866)
P.O. Box 540
2 Ketchum, ID 83340
Telephone: (208) 726-2200
3 Facsimile: (208) 489-9215
4 John D. Hanover
Kelly M. Doilegan
5 PECKAR & ABRAMSON, P.C.
550 South Hooe Street. Suite 1655
6 Los Angeles, ~aliforni'a90071
Telephone: (213) 489-9220
7 Facsimile: (213) 489-9215
8 Michael E. McNichols
CLEMENTS, BROWN & McNICHOLS, P.A.
9 P.O. Box 1510
Lewiston, ID 83501
10 (208) 743-6538
(208) 743-9295 (Facsimile)
11
Attorneys for Defendants Tom Hanks, Rita
12 Wilson and Lily Reeves

/

1
l4

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

1

1I

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

CASE NO. CV2007-1043

STOREY CONSTRUCTION, INC.,

I/

AFFIDAVIT OF DON JACKSON IN
SiJPPORT OF OPPOSITION TO
MOTION FOR INSPECTION, SPECIAL
MASTER, AND GUN SUPPRESSION

Plaintiff,

II

VS.

TOM HANKS and RITA WILSON, Husband
and Wife; and LILY REEVES,
Defendants.

21
22

23

Date Action Filed: December 21,2007

DON JACKSON, being first duly sworn, deposes and says as follows:

1

I am the full-time caretaker at the .property
located in the Barlow Subdivision in
.

1.

1

24 Blaine County, Idaho (the "Property"), and the agent for the owner, Lily Reeves, Trustee ofthe
25

Sun Valley Trust u/d/t January 8, 1999 with regard to the Property. I make the following
26

statements based upon my personal knowledge and in support of the Defendants' Opposition to

1
I
ri l
iJsvj
O

Motion for Inspection, Special Master, and Gun Suppression on file herein. If called upon to do

F ~ ~ Z S
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Affidavit of Do11 Jacks011 in Support of Opposition to Motion for Inspection, Special Master,
and Gun Suppression

5d.T

1 so, I would and could competently testify to the facts stated herein.

2.

2

I have been the full-time caretaker since March 30,2005, and have lived in the

3 caretaker's cabin located on the Property since then. My duties and responsibilities as caretaker
4 include the daily observation of the condition of the improvements on the Property, maintenance

5 of those improvements, and their repair when necessary. I have been present at the Property

6 during each day of demolition to date. I have been present each time Plaintiff has been denied
7 access to the Property as a result of refusing to execute the required confidentiality agreement.

3.

8

Plaintiff and its experts repeatedly visited the Property which caused further

9 disruption and conflict with those at the Property, inciuding Mr. Jackson and security personnel.
4.

10

The crawl space that was to be inspected by Plaintiff was small and contains

11 numerous wires, which, if disturbed, could cause damage to the Property.

5.

12

During Storey's visit to the Property, I made it clear that all future visits would be

arranged through counsel.

6.

There are currently 10-15 people present on the Property daily on behalf of

Defendants, including those conducting the demolition, inspecting the areas once open, and
designing the repairs.
7.

There are also other individuals, including employees, attorneys and consultants on

behalf of the architect, Lalce Flato, that have conducted inspections of the Property.

u,vin F i i c ~ s

28
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Donegan, Kelly M.
From:
Sent:
To:

don [svctc@cox.net]
Tuesday, July 01,2008 4:11 PM
Hanover, John D.
Donegan, Kelly M.;'Tina Kahn'

Cc:
Subject: Proposed Storey Visit 7.3.08
John,

I talked to Gary and indicated that he could visit the property tomorrow if Miles responded and agreed to the terms
outlined in your email to him earlier today. G a y indicated that he would call Miles immediately after completing
our call. I also made it clear that all future visits would have to be arranged through your office.
Gar) faxed me tne dr,vei's I~censesof the 5 people (*hlch incl~desGary) who plan to $ls~tthe slte I nave d~drot
forwaro tnem to voh because :hev are oarelv lealble, a second coov would certa~nltoe useless to voi I cap ma1
them to you if necessary. The grbup is the same as yesterday less' Miles and withihe addition of Steven Amento

from Believue, Washington. Storey indicated that he wanted to view the investigative work done in the crawl
space. The entire crawl space should be available for viewing by the time of their arrival
Don

STATE OF IDAHO
County of

I

,

j SS.

011 this &day
of.Iup
said state, perspnally appeared DOIJ a'c
name 1s subscribed to the ibregoiilg lnstr

IN WITNESS WWERBO
the day and year first above-written.

nd affixed my official seal

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the@day of July, 2008, I caused a true and correct
copy of AFFIDAVIT OF DON JACKSON EN SUPPORT OF OPPOSITION TO MOTION
FOR INSPECTION, SPECIAL MASTER, AND GUN SUPPRESSION, to be forwarded
wit11 all required charges prepaid, by the method(s) indicated below, to the following person(s):
R. Miles Stanislaw
Stanislaw Asl~baugh,LLC
701 5'h Ave., Suite 4400
Seattle, WA 98104

Hand Deliver

EDWARD SIMO~J
I

-

1 Edward Simon (ISB # I 866)
P.O. Box 540
2 Ketchurn, ID 83340
Telephone: (208) 726-2200
3 Facsimile: (208) 489-9215

4 Jolm D. Kanover
Kelly M. Donegan
5 PECKAR & ABRAMSON, P.C.
550 South Hope Street, Suite 1655
6 Los Angeles, California 90071
Telephone: (2 13) 489-9220
7 Facsimile: (21 3) 489-9215
8 Michael E. McNichols
CLEMENTS, BROWN & McNICI-IOLS, P.A.
9 P.O.Box1510
Lewiston, ID 83501
10 (208) 743-6538
(208) 743-9295 (Facsirniie)
11
Attorneys for Defendants Tom Hanks, Rita
12 Wilson and Lily Reeves

IN THE DISTRICT COURT OF THE FIFTH JWDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STOREY CONS'I'RUCTION, INC.,

CASE NO. CV2007-1043

Plaintiff,

TOM HANKS and RITA WILSON, Husband
and Wife; and LILY REEVES,

i1l

// I
I/
27
VIYI OIFICLS
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Defendants.
Date Action Piled: December 21,2007
RICK STARK, being first duly sworn, deposes and says as follows:

I

I am an employee of Englemann Construction, the contractor that is currently

performing the demoiition and repair work at the property located in the Barlox Subdivision in
Blaine County, Idaho (the "Property1'). I am ihe on-site Project Manager for the construction work
at the Property I make the following statements based upon my personal knowledge and in
support of the Defendants' Opposition to Motion for Inspection, Special Master, and Gun
51836.1 / 4960-172630
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Affidavit of Rick Stark in Support of 0 position to Molion Tor Inspection, Special Master,
and 6un Suppression

-

53%

2 facts stated herein.

3

2.

The construction schedule is currently impacted, and as inspections are still taking

I
1

4 place and the repairs cannot be finalized under inspections are completed, it is likely the repairs

5 will be more extensive and will require more time than currently scheduled.

/
I1
81

3
The repair schedule is already dangerously close to running into the winter season,
6
7 and further disruption caused by Plaintiff will likely ensure that the repairs will not be completed
within the required timef~arne

9 DATED this 17th day of July, 2008.
10
kick Stark

11

12
13
14

15
16

17
18
19
20

21
22
23

24
25
26
27
i,~woin:is
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Afidavit of Rjck Stark in Support of 0 position to Motion For Inspection. Special Master,
and. gun Suppi.ession

93L(

STATE OF IDAHO
County of

&A/&

1

{

SS'

ary Public in and for
person whose name
cuted the same.

IN WITNESS W E R E 0
the day and year first above-wntten.

d affixed my official seal

CERTIFICATE OF SERVICE

f

I HEREBY CERTIFY that on the day of July, 2008, I caused a true and correct
copy of AFFIDAVIT OF RICK STARK IN S PPORT OF OPPOSITION TO MOTION
FOR INSPECTION, SPECIAL MASTER, AND GUN SUPPRESSION, to be forwarded
with all required charges prepaid, by the method(s) indicated below, to the following person(s):

R. Miles Stanislaw
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IN THE DISTRICT COURT OF THE FIFTH JLJDICIALDISTRICT OF THE
N AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO, I

STOREY CONSTRUCTION INC.,

1
)

AMENDED
NOTICE OF APPEAL

Case No: CV 2007-1043

Plaintiff-Respondent,
VS.
TOM HANKS and RITA WILSON,
Husband and Wife; and LILY
REEVES,
Defendants-Appellants.

1
1

AMENDED NOTICE
OF APPEAL

1

1
1
)

TO: THE ABOVE-NAMED RESPONDENT, STOREX CONSTRUCTION,
INC., AND THE PARTY'S ATTORNEYS, R. MILES STANISLAW
AND CHRISTOPHER A. WRIGHT AND THE CLERK OF THE
ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1. The above-named appellants, Tom Hanks, Rita Wilson and Lily Reeves,
appeal against the above-named respondent to the Idaho Supreme Court from the

ORDER ENFORCING BAR OF RES JUDICATA AND LIFTING STAY OF
TRlAL COURT PROCEEDINGS entered in the above-entitled action on the 2"d day
of July, 2008, the Honorable Robert J. Elgee, presiding.

2. That the parties have a right to appeal to the Idaho Supreme Court and
the judgment or order described in paragraph 1 is an appealable order under and pursuant
to Rule 1l(a) (8) I.A.R.
3. A preliminary statement of the issues on appeal:

AMENDED
NOTICE OF APPEAL

(a) Whether res judicata bars an arbitration claim for damages
resulting from a latent defects which were neither known nor discoverable by the exercise
of reasonable diligence at the time of an earlier arbitration.
(b) Whether the question of whether res judicata is a bar to the
arbitration claim is a question to be decided by the arbitrators or the court.
4. Has an order been entered sealing all or any portion of the record? If so,

what portion? No.

5. (a) Is a reporter's transcript requested? No,
6. The appellants request the following documents to be included in the
clerk's record in addition to those automatically included under Rule 28, I.A.R.: None.

7. 1 certifjr:
a. That a copy of this Notice of Appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set forth above:

Name

Address

Susan Israel

201 2ndAvenue S., Ste. 106
Hailey, ID 83333

b. That the estimated fee for preparation of the clerk's record has been
paid.
c. That the appellate filing fee has been paid.
d. That service has been made upon all parties required to be served
pursuant to Rule 20.
AMENDED
NOTICE OF APPEAL

DATED this f l d a y

of July, 2008.

PECKAR & ABRAMSON, P.C.
CLEMENTS, BROWN & McNICHOLS,

Edward sirno$

AMENDED
NOTICE OF APPEAL
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I hereby certify that on the
day of July, 2008, I caused to be
served a true and correct copy of the foregoing by the method indicated below,
and addressed to the following:

R. Miles Stanislaw
Christopher A. Wright
Stanislaw Asl~baughLLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Facsimile: (206) 344-7400

M
[ ]
[ ]

U.S. Mail
Hand Delivered
[ ] Overnight Mail
Facsimile
E-Mail

Susan Israel
201 2nd Ave., S., Ste. 106
Hailey, ID 83333

[ ]
[f]
[ ]

U.S. Mail
Hand Delivered
Facsimile

AMENDED
NOTICE O F APPEAL

[ ]

R. Miles Stanislaw, ISB #4912
Christopher A. Wright,pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC.,

NO. CV 2007-1 043
STOREY'S REPLY IN SUPPORT
OF MOTION FOR INSPECTION,
GUN SUPPRESSION, AND
SPECIAL MASTER

Plaintiff,

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,
Defendants.

1.

INTRODUCTION

IRC 1-1603. Powers of court.
Every court has power:
(1) To preserve and enforce order in its immediate presence.

***

(3) To provide for the orderly conduct of proceedings before it or its officers.

***

(5) To control, in furtherance of justice, the conduct of its ministerial officers,
and of all other persons in any manner connected with a judicial proceeding
before it, in every matter appertaining thereto.

***
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(8) To amend and control its process and orders, so as to make them
conformable to law and justice.

1

Talbot v. Ames Construction, 127 Idaho 648,904 P.2d 560, states:
It has long been understood that "certain implied powers" must necessarily
result to our Courts of justice from the nature of their institution," powers
"which cannot be dispensed within a Court, because they are necessary to the
exercise of all others." United States v. Hudson, 11 US. 32, 7 Crunch 32, 34,
3 L. Ed. 259 (1912); see also Roadway Express, Inc. v. Piper, 447 U.S. 752,
764, 100 S. Ct. 2455, 2463, 65 L. Ed 2d 488 (1990) (citing Hudson). For this
reason. "Courts of iustice are universallv acknowledged to be vested, by their
verv creation. with power to impose silence. respect and decorum, in their
presence, and submission to their lawful mandates." Anderson v. Dunn, 19
US. 204, 6 Wheat, 204, 227, 5 L. Ed 242 (1821); see also Exparte Robinson,
86 US. 505, 19 Wall. 505, 510, 22 L. Ed. 205. These powers are "governed
not by rule or statute but bv the control necessarily vested in courts to manage
their own affairs so as to achieve the orderly and expeditious disposition of
cases." Link v. Wabash R Co., 370 U S . 626, 630-631, 82 S. Ct. 1386, 13881389, 8 L. Ed. 2d 734 (1962). (Emphasis added.)
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What is clear is there is a substantial dispute between Storey and Defendant:
regarding Storey's access to the property, the conditions on which that access will be granted

the protocol to be followed during inspections, and which party is responsible for the dispute
The current situation cries out for the appointment of a Special Master, who coulc
referee this dispute by conducting informal hearings or conferences, attend inspections, i
necessary, deal with problems on short notice when they arise, and determine ground rules.
11.

Defendants' Argument is a Total Contradiction.

Defendants argue how Defendants have been anxious to get Storey to inspect th
property, and in same memorandum, argue the Court has no right to rule on Storey's Motio:
because Storey "is asking the Court . . . to make an order regarding an arbitration that i
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is barred, that ruling could be reversed by the Supreme Court. In the event of a reversal,
Defendants would have proceeded with demolition and repairs thereby destroying evidence
and eliminating Storey's ability to investigate and inspect unless access to Storey is granted.
Defendants, in recognition of this quandary for Storey, have allowed Storey access to
investigate and inspect on two occasions. Defendants claim they intend to grant future
access to Storey - totally on their terms, of course.
But for the pending litigation, there would be no need for Storey to seek access to
inspect and investigate. But for the pending litigation, there would be no reason why
Defendants would allow access to Storey for any purpose.
In recognition of their obligation not to destroy evidence that is critical to the pending
litigation (both the abuse of process and defect claims) without Storey having an opportunity
to investigate and inspect, Defendants have granted access to Storey albeit on highly onerous,
difficult, and dangerous conditions.
In the face of this pending litigation, Defendants argue this Court has no right to ente~
the inspection order sought by Storey and has no right to appoint a Special Master to referec
the ongoing disputes. Therein lies the total and fundamental contradiction in Defendants'
position. But for the pending litigation, there would be no inspections, yet Defendants do no.
want the trial court (which is Storey's only avenue for relief) to get involved in the inspectior
process, a process which is necessitated solely by the pending litigation.
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Defendants' Demolition and Repair Activities are Destroying the KProperty"
which is the Subject of the Dispute.

111.

There is no argument that Defendants are conducting demolition and repair activitie:
,n their "PROPER.TY."

Defendants' activities constitute the destruction of evidence

Defendants' "PROPERTY" is being forever altered. This Court has the right to enter ar
~rder". . . regarding the use, preservation, or possession." Storey seeks an order that allow:
Storey to inspect the "PROPERTY" during its destruction and alteration and provide!
pidelines for that right to inspect. Such an order absolutely involves "preservation and use'
3f the "PROPERTY" out of which this litigation arises.
But for Defendants' claims against Storey regarding the alleged defective condition
:xisting on the "PROPERTY," this motion would not be necessary.

Defendants Request that the Court Only Adopt Defendants' Proposed Protocol
IV.
is Unfair but also Typical. A Special Master is Best Suited to Sort Out this Dispute.
Storey's motion sought inspection and adoption of Mr. Amento's proposed protocol
As such, Storey is proposing a protocol recommended by a highly experienced constructio~
defect expert. Storey is not offering a protocol being recommended by lawyers who do th
bidding of wealthy clients.
Defendants' response makes no mention and provides no objection to the protocc
recommended by Mr. Amento.
Story, as has been stated and events have demonstrated, is willing to abide by th
reasonable items in Defendants' protocol, e.g., 24-hour advance notice, furnish driver'
licenses.
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Coming up with a final protocol is truly an item best suited for a Special Master and
typically undertaken by a Special Master when the parties cannot agree. The Special Master
would be particularly suited to balance the interests of both parties.
The Defendants, while highly critical of Storey's conduct, do not want their own
conduct scrutinized by a Special Master. Storey has no such fear. Given Defendants'
wealth, Defendants concern about cost of a Special Master is also questionable.
V.

Defendants' Pistol Position is Unbelievable.

Defendants provide absolutely no reason or justification for their security person to be
armed with a pistol. Storey's inspections are part and parcel of a judicial process. Litigants
and their employees are not allowed to wear pistols in the courtroom.
It is hard to imagine that pistols would ever be allowed at a deposition, a records
production, or a medical examination conducted as part of a court proceeding, particularly,
where there is absolutely no justification or reason offered for carrying the pistol.
Contrary to the assertions in the Motion, Storey's affidavits state the pistol carrying
security person, who now videotapes Storey, creates an ultra-hazardous safety concern anc
Gary Storey is "frankly scared."

VI.

Defendants Make Unsupported Accusations and Provide Questionable Facts.
Defendants accuse Storey of being disruptive. Defendants provide no facts, nc

details, no circumstances of anything disruptive having been done by Storey during eithe:
visit. The term "disruptive" is used in a zealous effort to avoid the entry of an order tha
would regulate the behavior of both parties.
On the two occasions Storey was at the property, between 1:30 p.m. and 3:30 p.m. i~
the afternoon, the most people Gary Storey saw was three.
STOREY'S REPLY IN SUPPORT OF MOTION
FOR INSPECTION, GUN SUPPRESSION, AND
SPECIAL MASTER - 5

Stanislaw Ashbaugh
701 F l R H AVE., SUITE 4400
SEATTLE, WA 98104
T 206.386.5~00 F 206.344.7400

VII.

CONCLUSION

Granting Storey's Motion would subject the behavior of both parties to scrutiny by a
Special Master. Storey has candidates to recommend.
Defendants do not want this Court to enter any order of any kind regarding inspection
by Storey. If Defendants' hands were clean, one would have to wonder why.

Dated this 18th day of July, 2008.
STANISLA

~ f i ~ ~ y c % ~

BYR. Miles Stanislaw, ISB# 4912

Christopher A. Wright, Pro Hac Vice
Attorneys for Plaintiff Storey Construction Inc.
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury, under the laws of the State of
Washington that I am now and at all times herein mentioned, a resident of the State of
Washington, over the age of 18 years, not a party to or interested in the above-entitled action,

I

and competent to be a witness herein.

1

On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:

STOREY'S REPLY IN SUPPORT OF MOTION FOR INSPECTION, GUN
SUPPRESSION, AND SPECIAL MASTER
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchurn, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 13" Street
P.O. Box 1510
Lewiston, ID 83501

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via facsimile
Via legal messenger
DATED this 18th day of July, 2008.

/

WccW

Mary Ann %a'ngeland
Secretary to R. Miles Stanislaw
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R. Miles Stanislaw, ISB #4912
Christopher A. Wright,pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC.,

NO. CV 2007-1043

Plaintiff,

REPLY AFFIDAVIT OF STEVEN J.
AMENTO IN SUPPORT OF
STOREY'S MOTION FOR
INSPECTION, GUN
SUPPRESSION, AND SPECIAL
MASTER

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,

/I
/I
/I
I
I

STEVEN J. AMENTO, being first duly sworn, upon oath deposes and says:
1.

I am over 21 years old, and I am otherwise in all respects competent to make

this affidavit. This affidavit is based upon my personal knowledge.
2.

In my capacity working for more than 25 years for a major national

construction company and as a construction consultant, I have been on, walked, and
inspected many large industrial, commercial, and residential construction projects.
REPLY AFFIDAVIT OF STEVEN J. AMENTO
IN SUPPORT OF STOREY'S MOTION FOR
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3.

Safety is a major concern in the construction industry. Allowing a person tc

)e on a constniction site while armed with a pistol and while operating a video camera is ar
Inusual act and inappropriate given the circumstances. In my 25 years, I cannot recal
inyone armed with a gun documenting an inspection by a contractor or any other on-site
)ersonnel.
IATED: July ___,2008
Arnento
Steven .I.

STATE OF WASHINGTON

1
) ss.

2OUNTY OF KING

1

On this
day of July, 2008, before me, the undersigned, a Notary Public in an(
'br the State of Washington, duly commissioned and sworn, personally appeared Steven J
kmento, to me known to be the individual described in and who executed the foregoin{
nstrument, and acknowledged that he signed and sealed the same as his voluntxy act an(
bed for the uses and purposes therein mentioned.
WITNESS my hand and official seal hereto affixed the day and year first abovt
mitten.
[PRINTED NAME]

NOTARY PUBLIC in and for the state o
Washington, residing at
My commission expires:
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CERTIFICATE OF SERVICE
The undersigned certifies under penalty of perjury, under the laws of the State of

/I
I/1

Washington, over the age of 18 years, not a pmy to or interested in the above-entitled action,

1

On the date given below I caused to be served in the manner noted copies of the

Washington that I am now and at all times herein mentioned, a resident of the State of

and competent to be a witness herein.

following upon designated counsel:

UNSIGNED REPLY AFFIDAVIT OF STEVEN AMENTO IN SUPPORT OF
STOREY'S MOTION FOR INSPECTION, GUN SUPPRESSION, AND SPECIAL M S T E R
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abrarnson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 13'~Street
P.O. Box 1510
Lewiston, ID 83501

C]

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid

C]

Via facsimile
Via legal messenger

DATED this 18th day of July, 2008.

Secretary to R. Miles Stanislaw
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2.

I have gone to Defendants' property on six different occasions and been

m e d away four times. Each visit was preceded by at least 24-hour written notice by
:ounsel pursuant to Defendants' request. Each visit was preceded with me furnishing to
Iefendants, at Defendants' request, the driver's licenses of the persons accompanying me.
3.

I have reviewed a letter from Defendants' counsel which states the entire roof

structure is going to be taken off. I have also reviewed Defendants' construction work
;chedule for the week of July 14 which indicates substantial demolition work will be
3erformed during that week.
4.

Defendants, contrary to written promise from their lawyers and their

:ontractual obligation, have never furnished me with a list that describes the defective work
which Defendants claim Storey is responsible for. This lack of information makes it all the
nore critical to be able to inspect, investigate, and photograph both before and while
iemolition work is ongoing.
:onstruction

defects,

repair

This information is necessary to distinguish repair of
of

design

defects,

ordinary

maintenance,

and

upgrades/improvements. I am unaware of any defective construction work whatsoever a1
Defendants' property. I am aware of some highly questionable design decisions which were
made by Defendants who ignored input and comments from Storey made during thc
:onstruction process.
5.

Defendants' structures have metal roofs. Underneath those roofs there ic

substantial construction work that can be observed only after the roof is removed
Defendants' correspondence states Defendants plan to remove roof purlins, blocking
sleepers, and sheeting. In order to demonstrate Storey's workmanship and conformity ol
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Storey's work to the plans and specifications furnished to Storey by Defendants having
regular access to Defendants' property for Storey and Storey's experts is critical.

6.

I consider a security person armed with a pistol during construction

inspections to be outrageous, unnecessary and highly unsafe. I am threatened, intimidated
and frankly scared. The first inspection I was allowed to attend the security person was
unarmed. There were absolutely no problems, no disagreements, no raised voices, no
incidents. Everything was professional and appropriate.
During my first visit, the security person and caretaker accompanied us throughout.
We went into crawlspaces; we went up ladders; we walked on roofs. Future visits, if
allowed, will be even more involved and will require covering more dangerous conditions,
e.g., climbing on beams after roofs are removed. The accidental discharge of the security
person's pistol could have fatal consequences. I have never allowed, nor would I ever allow.
someone on a construction site to wear a pistol. I have never heard of any person working on
a construction site being allowed to carry a pistol.
7.

On July 17, 2008, I was allowed to access Defendants' property, along with

four people employed by Storey. During our two-hour visit, the security person, while armed
with a pistol, videotaped me virtually the entire two hours I was there. Operating a video
camera on a construction site while armed with a pistol creates a hazardous condition; I have
observed all nature of mishaps on construction sites where people slip, trip, fall, get bumped,
bump into someone or something. The odds of a mishap while walking around with a video
camera are increased and further increase the possibility of an accidental discharge of a
pistol.
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8.

My concern for my personal safety and the safety of other Storey employees

ias been increased even more by Defendants' security person being armed with a pistol

~ h i l videotaping
e
my actions for almost two hours.
9.

I have been to the property twice for a grand total of four hours. There was

tbsolutely nothing disruptive that occurred on either visit. The most people I saw on eithe~
{isit was three. The visits occurred between 1:30 p.m. and 3:30 p.m.

IATED: July ___,2008
Gary Storey

STATE OF IDAHO

1

ZOUNTY OF

) ss.
)

day of July, 2008, before me, the undersigned, a Notary Public in anc
On this
'or the State of Idaho, duly commissioned and sworn, personally appeared Gary Storey, tc
ne known to be the individual described in and who executed the foregoing instrument, an(
icknowledged that he signed and sealed the same as his voluntary act and deed for the use:
md purposes therein mentioned.
WITNESS my hand and official seal hereto affixed the day and year first above
nitten.
[PRINTEDNAME]

NOTARY PUBLIC in and for the state o
Idaho, residing at
My commission expires:
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CERTIFICATE OF SERVICE
The undersigned certifies under penalty of perjury, under the laws of the State of
irashington that I am now and at all times herein mentioned, a resident of the State of
irashington, over the age of 18 years, not a party to or interested in the above-entitled action:
nd competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
~llowingupon designated counsel:

UNSIGNED REPLY AFFIDAVIT OF GARY STOREY IN SUPPORT OF STOREY'S
lOTION FOR INSPECTION, GUN SUPPRESSION AND SPECIAL MASTER
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 1 3 ' ~Street
P.O. Box 1510
Lewiston, ID 83501

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via facsimile
Via legal messenger
DATED this

/gwday of July, 2008.

h

P

Mary ~ n n d a n g e l a n d U
Secretary to R. Miles Stanislaw
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R. Miles Stanislaw, ISB #4912
Christopher A. Wright, pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

STOREY CONSTRUCTION INC.,
Plaintiff.

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,

NO. CV 2007-1043
REPLY AFFIDAVIT OF GARY
STOREY IN SUPPORT OF
STOREY'S MOTION FOR
INSPECTION, GUN
SUPPRESSION, AND SPECIAL
MASTER

Defendants.

18
GARY STOREY, being first duly sworn, upon oath deposes and says:
19
1.

I am the owner and president of Storey Construction Co. Inc. ("Storey"). I am

20
21

24

1

a resident of Blaine County, Idaho. I make the following statements based upon personal
knowledge and belief, and am prepared to testify thereto.
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2.

I have gone to Defendants' property on six different occasions and been

turned away four times. Each visit was preceded by at least 24-hour written notice by
-ounsel pursuant to Defendants' request. Each visit was preceded with me furnishing to
Defendants, at Defendants' request, the driver's licenses of the persons accompanying me.

3.

I have reviewed a letter from Defendants' counsel which states the entire roof

structure is going to be taken off. I have also reviewed Defendants' construction work
schedule for the week of July 14 which indicates substantial demolition work will be
performed during that week.
4.

Defendants, contrary to written promise from their lawyers and their

2ontractual obligation, have never furnished me with a list that describes the defective work
which Defendants claim Storey is responsible for. This lack of information makes it all the
more critical to be able to inspect, investigate, and photograph both before and while
demolition work is ongoing.
construction

defects,

repair

This information is necessary to distinguish repair ot
of

design

defects,

ordinary

maintenance,

anc

upgrades/improvements. I am unaware of any defective construction work whatsoever a.
Defendants' property. I am aware of some highly questionable design decisions which were
made by Defendants who ignored input and comments from Storey made during thf
construction process.
5.

Defendants' structures have metal roofs. Underneath those roofs there i:

substantial construction work that can be observed only after the roof is removed
Defendants' correspondence states Defendants plan to remove roof purlins, blocking
sleepers, and sheeting. In order to demonstrate Storey's workmanship and conformity o

REPLY AFFIDAVIT OF GARY STOREY IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, GUN SUPPRESSION, AND
SPECIAL MASTER - 2

Stanislaw Ashbaugh
701 FlFlH AVE., SUITE 4400
SEATTLE, WA 981 04
T 206.386.5800 F 206.344.7400

Storey's work to the plans and specifications furnished to Storey by Defendants having
.egular access to Defendants' property for Storey and Storey's experts is critical.

6.

I consider a security person armed with a pistol during construction

inspections to be outrageous, unnecessary and highly unsafe. I am threatened, intimidated
~ n dfrankly scared. The first inspection I was allowed to attend the security person was
marmed. There were absolutely no problems, no disagreements, no raised voices, no
incidents. Everything was professional and appropriate.
During my first visit, the security person and caretaker accompanied us throughout.
We went into crawlspaces; we went up ladders; we walked on roofs. Future visits, if
allowed, will be even more involved and will require covering more dangerous conditions,
:.g., climbing on beanls after roofs are removed. The accidental discharge of the securit)
person's pistol could have fatal consequences. I have never allowed, nor would I ever allow
someone on a construction site to wear a pistol. I have never heard of any person working or
3. construction

7.

site being allowed to carry a pistol.
On July 17, 2008, I was allowed to access Defendants' property, along wit1

Four people employed by Storey. During our two-hour visit, the security person, while armec
with a pistol, videotaped me virtually the entire two hours I was there. Operating a videc
camera on a construction site while armed with a pistol creates a hazardous condition; 1havc
observed all nature of mishaps on construction sites where people slip, trip, fall, get bumped
bump into someone or something. The odds of a mishap while walking around with a vide(
camera are increased and further increase the possibility of an accidental discharge of
pistol

REPLY AFFIDAVIT OF GARY STOREY IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, GUN SUPPRESSION, AND
SPECIAL MASTER - 3

Stanislaw Ashbaugh
701 FiFFH AVE., SUITE 4400
SEATTLE, WA 981 0 4

;

8.

1
2
3

5

/I

I/
(1

I/
12

has been increased even more by Defendants' security person being armed with a pistol
while videotaping my actions for almost two hours.

9.

I have been to the property twice for a grand total of four hours.

There was
absolutely nothing disruptive that occurred on either visit. The most people I saw on either

/I

STATE OF IDAHO
+-.

COUNTY OF

b\a\;iv~,

)
) ss.

1

2

On this
day of July, 2008, before me, the undersigned, a Notary Public in and
for the State of Idaho, duly commissioned and sworn, personally appeared Gary Storey, to
me known to be the individual described in and who executed the foregoing instrument, and
aclcnowledged that he signed and sealed the same as his voluntary act and deed for the uses
and purposes therein mentioned.

13
14

)I

WITNESS my hand and official seal hereto affixed the day and year first above
written.

A M E I - ~ R U ~L'%A
J r ~QI

NOTARY PUBL
Idaho, residing at
My commission expires: \

24

1
I/

visit was three. The visits occurred between 1:30 p.m. and 3:30 p.m.

6

l1

My concern for my personal safety and the safety of other Storey employees

REPLY AFFIDAVIT OF GARY STOREY IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, GUN SUPPRESSION, AND
SPECIAL MASTER - 4

2

Stanislaw Ashbaugh
701 FIFTH AVE.. SUITE 4400
SEATTLE, WA 9'8104

T 206.386.5900 F. 206.344.7400

I

CERTIFICATE OF SERVICE

I
I/
/I/I

The undersigned certifies under penalty of perjury, under the laws of the State of
Washington that I am now and at all times herein mentioned, a resident of the State of
Washington, over the age of 18 years, not a party to or interested in the above-entitled action,

I

and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the

/

following upon designated counsel:

SIGNED REPLYAFFIDAVIT OF GARY STOREYIN SUPPORT OF STOREY'S
MOTION FOR INSPECTION, GUN SUPPRESSION AND SPECIAL MASTER
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 1 3 ' ~Street
P.O. Box 1510
Lewiston, ID 83501

Via Federal Express, shipping prepaid

1

I
I

Via facsimile
Via legal messenger

REPLY AFFIDAVIT OF GARY STOREY IN
SUPPORT OF STOREY'S MOTION FOR
INSPECTION, GUN SUPPRESSION, AND
SPECIAL MASTER - 5

I

I
1

Via U.S. Mail, first class, postage prepaid

1
1

I

Stanislaw Ashbaugh
701 FIFFH AVE., SUliE 4400
SEATTLE, WA 981 04
T. 206.386.5900 F 206,344,7400

R. Miles Stanislaw, ISB #4912
Christopher A. Wright,pyro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC.,
Plaintiff,

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,

NO. CV 2007-1043
REPLY AFFIDAVIT OF STEVEN J.
AMENTO IN SUPPORT OF
STOREY'S MOTION FOR
INSPECTION, GUN
SUPPRESSION, AND SPECIAL
MASTER

Defendants.

I/

I/ /

STEVEN J AMENTO, being first duly sworn, upon oath deposes and says:
1.

I am over 21 years old, and I am otherwise in all respects competent to malce

this affidavit. This affidavit is based upon my personal knowledge.

I
II//

2.

I

In my capacity working for more than 25 years for a major national

I

cotlstruction company and as a construction consultant, I have been on, walked, and
inspected many large industrial, commercial, and residential construction projects.
Stanislaw Ashbaugh
REPLY AFFIDAVIT OF STEVEN J. AMENTO
701 FIFTH AVE., SUITE 4400
IN SUPPORT OF STOREY'S MOTION FOR
SEATTLE, WA 981 04
T. 206.386.5900 206.344.7400
INSPECTION, GUN SUPPRESSION, AND

1

I/
2

I/
1

3.

Safety is a major concern in the construction industry. Allowing a person to

be on a construction site while armed with a pistol and while operating a video camera is an
unusual act and inappropriate given the circumstances. In my 25 years, I cannot recall

4 anyone armed with a gun documenting an inspection by a contractor or any other on-site
5

I

personnel.

6
DATED: July

e,
2008

7

STATE OF WASHINGTON

)
) ss.

1 COUNTY OF KING ,
1
1
Izd
On this &day of July, 2008, before me, the undersigned, a Notary Public in and
for the State of Washington, duly commissioned and sworn, personally appeared Steven J.
Amento, to me lcnown to be the individual described in and who executed the foregoing
instrument, and acknowledged that he signed and sealed the same as his voluntary act and
deed for the uses and purposes therein mentioned.
~y and year first above

hand

.

r n h

,".

_N@ARY PUBLIC in and for the state of
.$@&hington, residing at
-EN
$.
?$.
?y--. commirsion
?qg I D

REPLY AFFIDAVIT OF STEVEN J. AMENTO
IN SUPPORT OF STOREY'S MOTION FOR
INSPECTION, GUN SUPPRESSION, AND
SPECIAL MASTER - 2

Stanislaw Ashbaugh
701 FiFlH AVE.,SUITE 4400
SEATTLE,WA 881 04

CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury, under the laws of the State of
Washington that I am now and at all times herein mentioned, a resident of the State of
Washington, over the age of 18 years, not a party to or interested in the above-entitled action,

I

and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:

SIGNED REPLY AFFIDAVIT OFSTEVEN AMENTO IN SUPPORT OF STOREY'S
MOTION FOR INSPECTION, GUN SUPPRESSION, AND SPECIAL MASTER
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 13" Street
P.O. Box 1510
Lewiston, ID 83501

[I]

1

-

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid

[I]

Via facsimile

C]

Via legal messenger

REPLY AFFIDAVIT OF STEVEN J. AMENTO
IN SUPPORT OF STOREY'S MOTION FOR
INSPECTION, GUN SUPPRESSION, AND
SPECIAL MASTER L 3

I

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04
T. 206.386.5~00 206.344.7400

-

Date: 713012008

Fifth Judicial District Court Blaine County

Time: 04:53 PM

Minutes Report

User: ANDREA

Case: CV-2007-0001043

Page 1 of 2

Storey Construction, Inc, vs. Rita Wilson, etal.
Selected Items
Hearing type:
Assigned judge:

Motion for Inspection, gun suppression
Robert J. Elgee

Minutes date:
Start time:

0712312008
02:Ol PM

Court reporter:
Minutes clerk:

Susan Israel
Lindsay Fiscus

0 2 4 1 PM
End time:
Audio tape number: Dl44

Parties:

Michael McNichols
John Hanover
Ct introduces case, counsel present, Mr. McNichols appearing on the phone, Ct will give
Tape Counter: 203
counsel 10 min to argue motion
Mr. Stanislaw argues motion, motion has been filed because there is a problem, reviews
case law, asking the Ct to protect the property that the allegations of defect arose from,
defendants seek access to property to see if the alleged defects were latent, abuse of
process claim, there is no dispute that demolition and repair work is being done,
defendants would like to be able to inspect the property, defendants are not trying to block
any demolition or repairs, defendants want to grant Storey access, defendants want this to
be done on their terms, the defendants are destructing evidence, the defendants are
saying that the plaintiffs can have access to the property but the Ct is not allowed to rule
on any motions, reviews the Idaho appellant rule with the Ct, based on this rule the C! has
the jurisdiction on this matter, Storey is request the appointment of a special master, there
was an effor: by the plaintiffs to keep the attorneys out of the inspection process, the
problems seem to take place when the lawyers get involved, if there is a referee appointed
then they could control the inspection of the property, during the first inspection there
guard was not wearing a gun at the second visit the guard was wearing a gun
Ct comments, Ct does not have the jurisdiction to decided who wears a gun and who does
not wear a gun, reviews case law with Counsel, reviews Statute with counsel
Mr. Stanislaw comments, the Ct does have jurisdiction because this is par! of a judicial
process, on the second inspection the security person had a pistol and video taped Mr.
Storey the entire time he was on the property, guns should not play a role in the judicial
process

Date: 713012008

Fifth Judicial District Court - Blaine County

Time: 04:53 PM

Minutes Report

Page 2 of 2

User: ANDREA

Case: CV-2007-0001043
Storey Construction, Inc. vs. Rita Wilson, etal.
Selected Items

Tape Counter: 222

Tape Counter: 230

Tape Counter 241

Mr. Hanover responds, Ct granted the Motion by Storey, that decision is now under
appeal, under the law of the State the ct does have certain powers to reserve property, the
defendants are not destroying evidence, have offered the property to the plaintiffs for
inspection, defendants don't have any obligation to allow inspection, they are doing it to
preserve evidence, the guards always have guns, this is a private home the defendants
have the right to protect their property, defendants have tried to work out the details of the
matter without help from opposing counsel, if the Ct allows a special master it could cause
additional proceedings when the parties need to work out the issues on their own,
defendants are trying to replace the roof on the property, have been trying to allow
evidence allow inspection without delaying the construction process, there is no
construction defect case pending before the Ct only on appeal
Ct comments, on the issues before the Ct, Rule 13(b)IO), this issue is the preservation of
evidence, Ct is not governing a discovery process, agrees that broad discovery is aiiowed,
however there is no case pending, only an appeal pending, the Ct of appears can iook at
the abuse of process claim and make a decision on that matter, these are all issue for a
later hearing, Ct cannot address these issues while there is an appeal pending, Ct gives
ruling, Ct cannot get involved because this matter is on appeal and there is no pending
claim, Ct has no jurisdiction on this matter, preservation of the property is different than
preservation of evidence, Ct has no authority to regulate this issue, gun issue is an open
discussion, this is private property Ct does not have the authority to tell them that they can
and cannot wear guns, Ct request that counsel meet with the Ct in chambers, Mr.
Hanover to prepare the Order, Ct denies the Motion for appointment of special master,
and all other motions
Recess

1 1 Edward Simon
Attorney at law
2 P.O. Box 540
Ketchum, Idaho 83340
3 (208) 726-2200
Idaho State Bar No.1866
John D. Hanover
Icelly M. Donegan
PECKAR & ABRAMSON, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071
Telephone: (213) 489-9220
Facsimile: (213) 489-9215

1 Michael E. h4~Nichols
9 CLEMENTS, BROWN &McNICHOLS, P.A.
P.O. Box 1510
10 Lewiston, ID 83501
208-743-6538
I

'1

Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, n\r AND FOR THE COUNTY OF BLAME

I

I5 STOREY CONSTRUCTION COMPANY, n\rC.
16

)

Case No. CV-2007-1043

Plaintiff,

17

AMENDED
HEAJRING

VS.

NOTICE

OF

18 TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY REEVES,
19
Defeiidants.
21
22 TO:

THE PLATNTIFF ABOVE NAMED AND THEIR ATTORNEY OF RECORD.

1I(1

YOU WILL PLEASE TAKE NOTICE that the Defendants will call up for hearing thei
23
24 Motion for Reconsideration before the above-entitled Court at the Blaine County Courthouse, Hailey

1

25 Idaho, on the 2zndday of ~epternber,2008, at the hour of 3 9 0 p.m., or as soon thereafter as counsel ma:
26 be heard.
27

of August, 2008.

AMENDED NOTICE OF HEARING-1

Attorney for Defendants

I HEREBY CERTIFY that on th
~ p of
y AMENDED NOTICE OF
le method(s) indicated below, to the following person(s):
.. Miles Stanislaw

tanislaw Ashbaugh, LLC
01 5thAve., Suite 4400
eattle, WA 98104
c: Peckar & Abramson

AMENDED NOTICE OF HEARTNG-2

2008, I caused a true and correct
all required charges prepaid, by

Hand Deliver
U.S. Mail

-

ORiGiPl&L
1 Edward Simon (ISB #I866
P.0 Box 540
2 Ketchum, l
D 83340
Telephone: (208) 726-2200
3 Facsimile: (208) 489-9215

Kelly M. Donegan

5 PECKAR & ABRAMSON P.C.

550 SomhHope Streer, Smte 1655

6 Los Angeles, California 911071
Telephone: (21 3) 489-9223
7 Facsimile: (21 3) 489-921 5

8 Michael E. McNichols
CLEMENTS, BROWN & McNICHOLS, P.A.
9 P.O. Box IS10
Lewiston, 'ID 83501
11

Attorneys for Defendants I'om Banks, Rita
12 Wilson and Lily Reeves

IN THE DXsr'lRTCT COURT OF TEE FJXTH JUDICIAL DISTRZCT
14

OF TBE STAl E OF XDAZLO, LN ANlD FOR TElE COUNTY OF B

m

I!

15
16

STOREY CONSTRUCT1ON, INC.,

17

CASE NO. CV2007-1043

STXPULATION FOR PROTEC"X1VE
ORDER

18
VS.

19

TOM HANKS and RITA WILSON, Husband
l VES,
20 and Wife; and LILY E
21
22

u

Date Acrion Filed: December 21,2007

Defendant.;.

11
I

,

24 one hand, and TOM XAI XS, RITAWILSON, and LILY REEVES (herein nfra referred to

25 collectively av "Defendai!tsn),on the other hand, hereby agree and stipulate to the following Terms

I

I
II

WEREAS, the p&s, including STOREY CONSTRUCTION, WC. (..Plaintiff"), on the :

and conditions regwd'mg Plaintiffsinspection of the property ("ProperCy") which is the subject of

27 the ongoing litigation an.arbitration ("Dispure"). As Defendants' have filed a Notice of Apped
28 and the Court has d c d 1.1atit does not currently have rhe power to entertain PlaintiEs previous

2 ruling on that Motion, or confer any jurisdiction on the Court except to enter and enforce rhe

3 specific terms and conditiom of this Pro~ectiveOrder.
4

Now, therefore, the parties agree to and stipulate to the follo~ingterms and conditions:

5

1.

i

'

l'he Prope*: will be accessible for dpection between the hours of 12 p.m. to 1

6 p.m. daily without the need for prior notice or agreement, subject to the Terms and conditions
7 stated hereinbelow.
8

2.

Each individual must be idenritied in advanw of admittanoe to the Propeny.

9 Plaiatiffwill provide at least twenty-four (24) hours in advance a copy of a driver's license or
10 similar phoxo identificarior for each person to be admitted. A maximum number of 5 persons will

11 be admitted at zany one tun..:unless PlaintifFprovides forty-eight (48) hours nod= of its intent to
12 have more than five (5) persons conduct a sitc iuspection.. Defendants will consider arequesr for
access for more people bu; must make arrangemenrs for staff at the Property to accommodate a

14 larger group.

15

3.

All individirals will be alIowed to record the exterior of the building components

16 which are the subject of the Dispute by means of photography or videogmphy. No wide angle

:

I7 shots of the exterior of thr Propaty wiU be permified. Under no circumstances will anyone be
18 //allowedto photograph ox video pans ofthe Property that me not the subject of or in any way

'1

19 related to the defect claintj, or the defense of those claims. Any and all interior photography must

i

20 only be taken by an indep,:ndent consdtant agreed to by both Plaintiff and Defendants who will be

i

21 present on site each day from 12 to 1:00 p.m. Defendants wiU be solely responsible for paying
22 the cost of the independel it consultant The photographs taken by the independent photographer
23 will be &en in digitdl format&md will be made available to Plaintiff ar or befoxe 3.30p.m. on the ;
24 day the photographs are 1 .&en.
25

4.

Thcre w i U be no interviews or questions permiaed of anyone on sire representing or

26 working for Defendants I egatding &e nature or subsrance of the defects. Peifunctory or
27 administmtivc questions ,will of course be permibed. Defendants' on-site representative will direct

Plaintiff to the areas mc,,.vered each day or the repairs made each day to the Property.
peckar C

2
STTPULATION FOX PROTECTIVEORDER

:

i
i!
!

1

5.

Plaintif will not be allowed to move, change, alter, or destroy any work in place.

2

6.

If Plaintirrquests destructive testing, Ddfendants will make every attempt to

i

i
!
!

3 accommodate PlaintifY, assuming the testing does not interfere wirh the ongogoing investigation and

;

4 repairs. Destructive testinp will only be allowed in areas that are not being. worked on at rhe time

I

5 of the request. Defendants requixe a certificate of insurance for the contractor that peifoms the

I\

1,

6 destructi~eresting. Defendants require smcient notice, i.e. at leas 72 hours, in order to

/!

coordinate and schedule my requested teshg. along with the alonmentioned information. Any

!

8 intrusive workrhat is done m w be repaired the same day if practicable, or at the latest wirhin 5
9 days as agreed to bctween P1ak~Eaud
Defendants, and le&in the same condition as the original

/I

/

10 work. Defendants reserve the dgbt to reject a request for work that i s solely for the pvrpo~eof

I/

11 harassment and destmctiorl of the Property.

12

7.

Any obsen ations ox other information obtained by Plaintiff, its attorneys, experts,

13 consultants, agents, and oi hers assisting Plaintiffobt%ihed at the Propexty (the ''hfomation") are

:

14 confidential, proprietary aiid not generally available to the public. l'he Information shall be
'

1

15 maintained as confidentiai and used for the sole purpose of informing Plaintiff in connec~onwikb

I

16 the &bitration the Dispuie and for no other purpose.
8.

17

Plaintiffand its attorneys, experts, codrants, agents, and others assisring Plaintiff :

18 in the Dispute will destrc y the Infoxmationobtained during its kvestigation, including any and all

:

19 Information obtained prier m the execution of this Protective Order, relating to the Dispute upon

j

20 fuU and final resolution of rbe Dispute.

I

9.

21

'

Defendant ; agree to provide Plaintiff with rhe nature, location, type and extent of

22 the defecuve consrntctio~defecf and resulrant damage on or before August 27,2008.

10.

23

1

Defendani s ' h e provided Plaintiff with an overall project schedule, and will agree

24 to provide updated schedllles Lhroughourrhe course of the repair work

11.

25

I/

26 agents, and anyone retaii,ed to participate in any inspections of the Pxopmty will be subject to the

I/11

!

Plainriff a i d Defendants agree that theix employees, experts, consultants, and

.

I

27 Protective Order.
ihworna.3

PeckarG
Ab-n
ntm,"o".~caw,d~n

28

!

12.

Violation of any ofthe terns and condltiom set forrh above wiU be grounds for

j
!

UM9.1/4960-172(13b

1
STTPVLATXON FORPROTECTIVE ORDER

I

1 Plaintiffs immediate removal from the property.

2

13.

:

This Agreement will bc binding on and k e to the benefit of the paxties hereto and

I

1

3 their respective successors <utdassigns.

4

14.

S h d Piainh if or
wt, including but not

5 party shall be entitled to anv and all te

6 limited to, injunctive rebef money d
7

8
9
10
1 1.

PECKAR & A B W S O N , P C.

12

13
14

BY.
John D.Banovar
Kelly M. Donegan
Artomeys for Defendants

15

16
17

18
19

By:

fr ~ i l e$:
s Stanislaw
Attorneys for Phiitiff

20
21
22

23

4
5TIPULATION FOR PROTECTWE ORDER

I

CLERK'S CERTIFICATE OF MAILING

5

I HEREBY CERTIFY that on the
day of Septenlber 2008, I caused a true and correct copy
ofthe STIPULATION FOR PROTECTIVE ORDER & ORDER to be ibnvarded to each of
the persons listed below by depositing the same postage prepaid in the United Slates Mail.
Edward Simon, Esq.
P.O. Box 540
Ketchum, ID 83340

R. Miles Stanislaw
Stanislaw Ashbaugh, LLC
701 5IhAve., Suite 4400
Seattle, WA 98104

J o l l Hanover
PECKAR & ABRAMSON
550 S. Hope St., Suite 1655
Los Angeles, CA 90071
Michael E. McNichols
CLEMENTS, BROWN &
McNICHOLS, P.A.
P.O. Box 1510
Lewiston, ID 83501

" DEPUTY CLERK

I3h

/ FILED E: !' $1

1

1 Edward Simon (ISB #I 866)
P.O. Box 540
2 Ketchum, ID 83340
Telephone: (208) 726-2200
3 Facsimile: (208) 489-92 15

,

r-

SEP 0 8 2 1 J 4 "

Jolynn [)rage, L'lerk District
Court Blairie C C ~ U IIdaho
II~

4 John D. Hanover
Kelly M. Donegan
5 PECKAR & ABRAMSON, P.C.
550 South Hope Street, Suite 1655
6 Los Angeles, California 90071
Telephone: (213) 489-9220
Facsimile:
(213) 489-9215
7

8 Michael E. McNichols
CLEMENTS, BROWN & McNICHOLS, P.A.
P.O.Box1510
9
Lewiston, ID 83501
10 (208) 743-6538
(208) 743-9295 (Facsimile)
11
Attorneys for Defendants Tom Hanks, Rita
12 Wilson and Lily Reeves
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

/

I6 STOREY CONSTRUCTION, INC.,

/

CASE NO. CV2007-1043
AFFIDAVIT OF DON JACKSON IN
SUPPORT OF MOTION FOR
RECONSIDERATION

19

TOM HANKS and RITA WILSON, Husband
20 and Wife; and LILY REEVES,
Defendants.

1

Date Action Filed: December 21,2007

22

DON JACKSON, being first duly sworn, deposes and says as follows:
23

I.

I am the full-time caretaker at the property located in the Barlow Subdivision in

24

Blaine County, Idaho (the "Property"), and the agent for the owner, Lily Reeves, Trustee of the
25

26
27
VIV, OFF~CLS

Peckar G

Abramson
i~

Sun Valley Trust u/d/t January 8, 1999 with regard to the Property. I make the following
statements based upon my personal knowledge and in support of the Defendants' Motion for
Reconsideration on file herein. If called upon to do so, I would and could competently testify to

28

5-+5

51926 i / 4960-172630

~~s..~~~~~tcnmuatto~

Affidavit of Don Jackson in Support of Motion for Reconsideration

1 the facts stated herein.
2

2.

I have been the fkll-time caretaker since March 30, 2005, and have lived in the

3 caretaker's cabin located on the Property since then. My duties and responsibilities as caretaker

4 include the daily observation of the condition of the improvements on the Property, maintenance

of those improvements, and their repair when necessary. I have been present at the Property
during each day of demolition to date and have personally documented the demolition by
videotaping and photographing the demolition.
3.

Attached hereto as Exhibit "A" is photograph number 1264, taken of Cabin 1 on

August 3,2008. The photograph depicts the discontinuous hold down bolt located at the south
living room wall (leftleast side).
4.

Attached hereto as Exhibit "B" is photograph number 1685, taken of Cabin 1 on

September 2,2008. The photograph depicts a special engineered bracket used to carry the hold
down around a framing pack at the south living room wall (left/east side). The original hold down
can be seen on the far right of the bracket.
5.

Attached hereto as Exhibit "C" is photograph number 1667, taken of Cabin 1 on

September 1,2008. The photograph depicts the hold down completed at the south living room
wall (leftleast side) from the exterior wall view.
6.

Attached hereto as Exhibit "D" is photograph number 1265, taken of Cabin 1 on

August 3,2008. The photograph depicts the discontinuous hold down bolt located at the south
living room wall (rightlwest side).
7.

Attached hereto as Exhibit "E" is photograph number 1686, taken of Cabin 1 on

September 2, 2008. The photograph depicts a special engineered bracket used to cany hold down
around a framing pack at the south living room wall (rightlwest side). The original hold down can
be seen on the far left of the bracket.
8.

Attached hereto as Exhibit "F" is photograph number 1668, taken of Cabin 1 on

September 1, 2008. The photograph depicts the hold down completed at the south living room
wall (righttwest side) from the exterior wall view.

9.

Attached hereto as Exhibit "G"is photograph number 1517, taken of the

51 926.1 / 4960-172630

2
Affidavit of Don Jackson in Support of Motion for Reconsideration

$?b

1I

:aretaker's Cabin on August 19,2008. The photograph depicts two hold downs coupled tl-rougl~
l e Master Bath floor plate from the exterior wall view.
Attached hereto as Exhibit "H" is photograph number 1560, taken of the

10.

:aretaker's Cabin on August 20, 2008. The photograph depicts the Master Bath wall hold down
onnections completed from the exterior wall view.
Attached hereto as Exhibit "I" is photograph number 1752, taken of Cabin 2 on

11.

:eptember 5, 2008. The photograph depicts the south living room wall (east) discontinuous hold
own with coupler attached from the exterior wall view.
12.

Attached hereto as Exhibit "J" is photograph number 1751, taken of Cabin 2 on

leptember 5,2008. The photograph depicts the south living room wall (west) discontinuous hold
low11 with coupler attached and not completed, from the exterior wall view.
IATED this 8th day of September, 2008.

SUBSCRIBED AND S
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1

CERTIFICATE OF SERVICE

2

f

I HEmBY CERTIFY that on the day of September, 2008,I caused a true and correct
copy of AFFIDAVIT OF DON JACKSON IN SUPPORT OF MOTION FOR
RECONSIDERATION, to be forwarded with all required charges prepaid, by the method(s) indicated
4 below, to the following person(s):
3

5

R. Miles Stanislaw
6 Stanislaw Ashbaugh, LLC
701 51h Ave., Suite 4400
7 Seattle, WA 98104

-

8 cc: Peckar & Abramson
Michael McNichols
9
10
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Edward Simon
Attorney at law
P.O. Box 540
Ketchum, Idaho 83340
(208) 726-2200
Idaho State Bar No. 1866

/ I SEP 0 8 2008 / //S
'

John D. Hanover
Kelly M. Donegan
PECKAR & ABRAMSON, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071
Telephone: (213) 489-9220
Facsimile: (213) 489-9215

1

Michael E. McNichols
CLEMENTS, BROWN & McMCHOLS, P.A.
P.O. Box 1510
Lewiston, ID 83501
(208) 743-6538
(208) 743-9295 (Facsimile)
Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STOREY CONSTRUCTION COMPANY, INC.
Plaintiff,

)

1
11

i

vs.
TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY REEVES,
Defendants.

-

AFFIDAVIT OF RICHARD W.
RECONSIDERATION (

Case No. CV-2007-1043
AFFIDAVIT OF RICHARD W.
STARK IN SUPPORT OF MOTION
FOR RECONSIDERATION

)

1
)

STARK IN

SUPPORT

OF MOTION

589

FOR

State of Idaho

1

County of Blaine

) ss.
)

RlCHARD W. STARK, being first duly sworn, deposes and states:
1.

That he is an employee of Engelmann Construction, Inc., and the job
superintendent for the project that is the subject of this litigation, and
makes this affidavit based upon personal knowledge.

2.

That I am on the premises of the subject property on a daily basis, and am
responsible for overseeing the work and the onsite crew.

3.

That at times I have been requested to provide information working on
behalf of the owners.

4.

In early July, 2008, I was asked by James Guthrie, structural engineer
retained by the owners to investigate and provide repair drawings for the
structural deficiencies on the project, to investigate and repair as needed,
the structural elements of the project.

5.

In early July, 2008, I was requested to confirm the presence of hold down
bolts in the crawl spaces of the two guest cabins and caretakers cabin
located on the property. A hold down is structural hardware which
connects wooden members in the walls to the hold down bolts in the
concrete foundation (It attaches the wood .framing to the concrete
foundation. Hold downs provide for the transfer of forces &om the shear
panels of a structure to the concrete foundation. Without that transfer the
building may be unstable, and therefore they are a required part of the
overall engineering design of the structure.)

6.

That at cabin 1, I was directed to confirm the presence of eight (8) 718'~
inch diameter hold down bolts embedded in the concrete foundation. I
found all eight as directed, however only two (2) were connected to the
framing, and the other six were left with no attachments.

7.

That at cabm 2, I was directed to confirm the presence of ten (lo), 7 1 8 ~
inch diameter hold down bolts embedded in the concrete foundation. I
found two of the ten were not connected.

8.

That at the caretaker cabin, I was directed to confirm ten (10) 7/23" inch
hold down bolts, and of the ten, five were not connected.

9.

That in the three structures there were twenty eight (28) hold down bolts,
and thirteen (13) were not connected.

10.

That in order to confirm the presence of the bolt and the proper
connection, it was necessary to dig through the blown insulation.

11.

That the hold down bolts and existence or non existence of the
connectionls would not be visible without digging through the blown
insulation.

12.

That in order to repair the above connections, we intended to remove a
small section of the exterior siding and structural plywood to allow access
to the tools required.

13.

That upon removal of the siding, it was discovered that the specified
nailing for the structural panels were not present. It therefore became
necessary to remove all of the siding on all of the shear panel walls to
co&~rmappropriate nailing which overall were found to be deficient.
( L i e the structural hold downs, the nailing pattern of the shear panel wall
is an integral part of the overall structural system).

14.

Like the connections to the hold down bolts, the specified nailing of the
structural panels were not visible to the naked eye until exposed.
.F-

.h\
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SUBSCRlBED AND SWORN t before me

~ e s i d i at:
n ~ etch%
My commission expires: 1118111

CERTIFICATE OF SERVICE

d'

I HEREBY CERTIFY that on the - day of September, 2008, I caused a true and correct
opy of AFFIDAVIT OF RICHARD W. STARK IN SUPPORT OF MOTION FOR
1ECONSIDERATION,to be forwarded with all required charges prepaid, by the method(s) indicated
~elow,to the following person(s):
Hand Delivet

L. Miles Stanislaw
itanislaw Ashbaugh, LLC
'01 5'hAve., Suite 4400
;cattle, WA 98104
.c: Peckar & Abramson
Michael McNichois

AFFIDAVIT OF RICHARD
RECONSIDERATION

-

W.

STARK

IN

SUPPORT

OF MOTION

5qA

FOE

R. Miles Stanislaw, ISB #4912
Christopher A. Wright,pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98 104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC.,

It

Plaintiff,

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,

NO. CV 2007- 1043
AFFIDAVIT OF R. MILES
STANISLAW I
N SUPPORT OF
STOREY'S OPPOSITION TO
MOTION FOR
RECONSIDERATION

Defendants.

/I
I/iI
I
/I

1

R. MILES STANISLAW, being first duly sworn, upon oath deposes and says:
I.

1 am an attorney of record for the Plaintiff in the above-entitled action. I am

competent to make this affidavit This affidavit is made upon personal knowledge setting
forth facts I believe to be true,
2.

I received a letter from counsel for Defendants dated August 8, 2008, which

states in part:
AFFIDAVIT OF R. MILES STANISLAW M
SUPPORT OF STOREY'S OPPOSITION TO
MOTION FOR RECONSIDERATION- 1

OR,

Stanislaw Ashbaugh

[pz;~~
6.386.5~00

4400
206.3447400

"In response to [Storey's] correspondence regarding the plans being used for
repairs, we are aware that the plans being used may not be the most current
plans."

=,

IATED: ~ e ~ t e m b e r

2008
5! Miles Stanislaw

*

jTATE OF EhM-If3 d a s h lrn8 h,fl )
) ss.
:OUNTY OF l3kMTE
kG )
On this ijan' day of Se tgmbeb2008, before me, the undersigned, a Notary Public
w&u y 'Wzm'fl
n and for the State of i&h,
co issioned and sworn, personally appeared R. Miles
;tanislaw, to me known to be the individual described in and who executed the foregoing
nstrument, and acknowledged that he signed and sealed the same as his voluntary act and
leed for the uses and purposes therein mentioned.
WITNESS my hand and official seal hereto affixed the day and year first above

wh
b/d? 1 !

bwo ,
My commission expires:

4FFIDAVIT OF R. MILES STANISLAW IN
;UPPORT OF STOREY'S OPPOSITION TO
vIOTION FOR RECONSIDERATION- 2

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04
T. 206.38e.5900 E 206.344.7400

CERTIFICATE OF SERVICE

I

1I
1/I

I1)

The undersigned certifies under penalty of perjury, under the laws of the State of

I

Washington that I am now and at all times herein mentioned, a resident of the State of
Washington, over the age of 18 years, not a party to or interested in the above-entitled action,

I

and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:

SIGNED AFFIDAVIT OF R. MILES STANISLA W IN SUPPORT OF STOREY'S
MOTION FOR RECONSIDERATION

1
1I

The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 13'~Street
P.O. Box I510
Lewiston, ID 83501

Via Federal Express, shipping prepaid
Via facsimile

C]

Via legal messenger

AFFIDAVIT OF R. MILES STANISLAW IN
SUPPORT OF STOREY'S OPPOSITION TO
MOTION FOR RECONSIDERATION- 3

I

1
i

Via U S . Mail, first class, postage prepaid

C]

1

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04
T 206.386.5900 F 206.344.7400

1.Miles Stanislaw, ISB #4912
%istopher A. Wright,pro hac vice
;tanislaw Ashbaugh LLP
'01 Fifth Avenue, Suite 4400
;cattle, WA 98104
'hone: (206) 386-5900
:ax: (206) 344-7400
ittorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC.,

NO. CV 2007-1043
AFFIDAVIT OF GARY STOREY
IN SUPPORT OF STOREY'S
OPPOSITION TO DEFENDANTS'
MOTION FOR
RECONSIDERATION

Plaintiff,
v.

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,
Defendants.

GARY STOREY, being first duly sworn, upon oath deposes and says:
1.

I am the owner and president of Storey Construction Co. Inc. ("Storey"). I m

resident of Blaine County, Idaho. I make the following statements based upon persona
nowledge and belief, and am prepared to testify thereto.

iFFIDAVIT OF GARY STOREY IN SUPPORT
IF STOREY'S OPPOSITION TO
IEFENDANTS' MOTION FOR
GCONSIDERATION - I

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEAIILE, WA 981 04
T. 206.386.5900
206.344.7400

ORIGINAL

I1 /

II//

I/
/I
II //

2.

The contract documents on which Defendants base their defect list is an early

set of plans that were extensively modified by change orders and FFIs during construction.

3.

Some of the changes deleted the requirement that certain hold-downs be

I

continuous or be bolted.
4.

1

I recently discovered that Defendants have been secretly recording my

conversations that have occurred during my inspections of Defendants' property. I have had
conversations during inspections with my lawyer, with experts that have been retained, and

I

with employees from my company.
DATED: September \ 5 , 2 0 0 8

\

STATE OF IDAHO
) ss.

COUNTY OF

f?3 day of September, 2008, before me, the undersigned, a Notary Public
On this
in and for the State of Idaho, duly commissioned and sworn, personally appeared Gary
Storey, to me known to be the individual described in and who executed the foregoing
instrument, and acknowledged that he signed and sealed the same as his voluntary act and
deed for the uses and purposes therein mentioned.

&

11

WITNESS my hand and official seal hereto affixed the day and year first above
written.

)~2/&A
,

NOTARY PUBLIC in and for the state of
Idaho, residing at %f&f'ld TI\
My commission expires: 9-a b&ii 2,

AFFIDAVIT OF GARY STOREY TN SUPPORT
OF STOREY'S OPPOSITION TO
DEFENDANTS' MOTION FOR
RECONSIDERATION - 2

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 0 4
T. 206.386.5900
206.344.7400

'

I

CERTIFICATE OF SERVICE
The undersigned certifies under penalty of perjury, under the laws of the State of
Washington that I am now and at all times herein mentioned, a resident of the State of
Washington, over the age of 18 years, not a party to or interested in the above-entitled action,
and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:

SIGNED AFFIDA VIT OF GARY STOREY IN SUPPORT OF STOREY'S
OPPOSITION TO DEFENDANTS' MOTION FOR RECONSIDERATION
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 13" Street
P.O. Box 1510
Lewiston, ID 83501

C]

l

1
I
I

I

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid

[7

Via facsimile

I

Via legal messenger
DATED this 16" day of September, 2008.
Mary Ann e n g e l a n d
Secretary to R. Miles Stanislaw

AFFIDAVIT OF GARY STOREY II4 SUPPORT
OF STOREY'S OPPOSITION TO
DEFENDANTS' MOTION FOR
RECONSIDERATION - 3

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 98104
T. 206.386.5900 F. 206.344.7400

R. Miles Stanislaw, ISB #4912
Christopher A. Wright, pro hac vice
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC..
Plaintiff,

NO. CV 2007-1043
STOREY'S MEMORANDUM IN
OPPOSITION TO DEFENDANTS'
MOTION FOR RECONSIDERATION

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,
Defendants.
Defendants have noticed a Motion to Reconsider for 3 p.m. on September 22, 2008.
Defendants' Motion seeks to have this Court reconsider its ruling made on June 19, 2008,
Enforcing Bar of Res Judicata. Defendants have not filed any memorandum in support of
Defendants' Motion. Defendants filed a Notice of Appeal in the Idaho Supreme Court on
June 30, 2008. Defendants' Notice of Appeal appealed this Court's Order Enforcing Bar of
Res Judicata.
STOREY'S MEMORANDUM TN OPPOSITION
TO DEFENDANTS' MOTION FOR
RECONSIDERATION - 1

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 0 4
NAr6.386,5goo
E zow44.7400

Defendants previously noticed a Motion to Reconsider for hearing to be held on
August 11,2008. The prior Motion also sought reconsideration of the Court's June 19,2008
ruling. Defendants also failed to file a memorandum in support of Defendants' previously
noted Motion for Reconsideration. Defendants abandoned the prior Motion.
Storey filed a Motion for Inspection, Special Master, and Gun Suppression. Storey's
Motion was heard and decided on July 23,2008. In response to Storey's Motion, Defendants
urged that because of the Notice of Appeal filed by Defendants, this Court lost jurisdiction
According to the Minutes Report from the Court dated July 30, 2008, the Court agreed witk
Defendants' position and denied Storey's Motion. The Court requested on July 23, 2008.
that an Order be prepared by Mr. Hanover stating same. To date, that Order has never beer
entered.
On September 8, 2008, Defendants filed two affidavits but no memorandum ir
support of Defendants' Motion for Reconsideration as follows:
1)

Affidavit of Don Jackson in Support of Motion for Reconsideration; and

2)

Affidavit of Richard W. Stark in Support of Motion for Reconsideration.

Mr. Jackson is a caretaker and Mr. Stark is a construction worker. There is no attempt bj
Defendants to qualify either affiant as an expert.
Because Defendants have failed to file a memorandum, the purpose of these affidavit:
is unclear.
Regardless of the purpose of Defendants' affidavits, Defendants have created

I

scenario which makes it impossible for Storey to meaningfully respond. For example:
1.

Storey cannot take the depositions of Messrs. Jackson or Stark because therc

is no jurisdiction at the trial court level.
STOREY'S MEMORANDUM IN OPPOSITION
TO DEFENDANTS' MOTION FOR
RECONSIDERATION - 2

Stanislaw Ashbaugh
701 FIFTH AVE.. SUITE 4400
SEATTLE, WA 981 04
T 206.386.5900 F 206.344.7400

1

2

This C o w entered an order dated June 11, 2008, titled, "Order Denying

Motion for Protective Order and Motion to Quash." This Order required the Defendants tc
do the following:

I/
I
1
l
I
I
I/I

a)

Answer interrogatories, produce documents, respond to a subpoen~

served on Defendants' accountant.
Defendants have defied this Court's Order and completed none of the foregoing,
Defendants' excuse is Defendants' Notice of Appeal which deprived the Court ol

jurisdiction. Consequently, Storey has none of Defendants' documents and no answers tc
interrogatories.

3.

Storey has no ability to seek the Court's assistance in order to conduct s

meaningful site inspection of its own Storey earnof seek the Court's assistance in thir
regard because of Defendants' Notice of Appeal and the Court's prior ruling declining

jurisdiction. The limited inspection rights Defendants have granted Storey have been close tc

I

1I
I/
1I

a farce, e.g., Storey recently discovered Defendants have been secretly recording attorney
client work product conversations between Storey and Storey's experts.' Defendants will no
allow Storey to take interior photos of any of the buildings, so Defendants agreed to take an]
photos requested by Storey using a professional photographer.

When Storey's expert!

showed up at the inspection, the professional photographer turned out to be Defendants
lawyer, Mr. Hanover

I

See Affidavit of Gary Storey
Storey"), page 2,14.

in Opposition to Defendants'

STOREY'S MEMORANDUM IN OPPOSITION
TO DEFENDANTS' MOTION FOR
RECONSIDERATION - 3

Motion

for Reconsideration

("Affidavit

of Gary

Stanisiaw Ashbaugh
701 FIFIH AVE., SUITE 4400
SEATTLE, WA 98104
T. 206386.5900 F 206.344.7400

Defendants' affidavits are a testament to the wisdom of this Court Order Enforcing
the Bar of Res Judicata. One of Storey's arguments in support of the Court's ruling was that
failing to enforce the bar of res judicata would allow for multiple and successive
Iawsuitsiarbitrations. Each time a so-called latent defect was discovered, a new claim could
be filed if the bar was not enforced. By the same token, if any credence is given to the twc
affidavits in support of the Motion for Reconsideration which were filed three months aftex
the Court's ruling, what would prevent new affidavits and new photographs from being filed
in October, in November, and in every month thereafter in support of more motions fol
reconsideration?
Defendants' effort three months after the Court's ruling to create an issue of fact ir
sandbagging of the highest order. This Court ruled that regardless of the presence of a latenl
defect, the bar of res judicata should be enforced as a matter of law.
However, Storey wishes to make it clear that: (1) Storey has had no ability to defenc
against the assertions of latent defects; and (2) Defendants' affidavits have failed tc
demonstrate any latent defects. Further, Defendants fail to explain why the Defendants' firs
team of lawyers could not have performed the same investigation that Defendants' curren
team of lawyers are performing and discovered the same things discovered by the affiants
Defendants fail to explain how a discontinuous bolt has any affect whatsoever on the
structural integrity of a building and is therefore a defect. Defendants fail to show where the
contract documents agreed to by Storey required "continuous hold-downs" when Defendant:
admit as recently as August 8, 2008, "We are aware the plans being used may not be the mos

STOREY'S MEMORANDUM IN OPPOSITION
TO DEFENDANTS' MOTION FOR
RECONSIDERATION - 4

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 98104
T 206.386.5900 F 206.~44.7400

current plans."2 The plans Defendants have based their defect list on were extensively
changed by change orders and RFIs during the construction process.

These changes altered

the work that Storey was required to perfom.

VII.

CONCLUSION

The Court's ruling was made after extensive briefing and argument by both sides
There is a long line of Idaho authority that supports the Court's ruling and a Virgink
Supreme Court decision that is literally on all fours with the facts of this case. Defendant:
have provided no basis for the Court to change its earlier decision.
Dated this 1 2 ' ~day of September, 2008.

-Y

R. Miles Stanislaw, ISB# 4912
Christopher A. Wright, Pro Hac Vice
Attorneys for Plaintiff Storey Construction Inc.

See Affidavit of Gary Storey, page 2,v 3; Affidavit of R. Miles Stanislaw in Support of Storey's Opposition to
Motion for Reconsideration, pages 1-2,n 2.
S e e Affidavit of Gary Storey, page 2 , s 2.

STOREY'S MEMORANDUM IN OPPOSITION
TO DEFENDANTS' MOTION FOR
RECONSIDERATION - 5

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04
T. 206.386.5900
206,344.7400

I

CERTIFICATE OF SERVICE

I/
I/

I/
1

I1

The undersigned certifies under penalty of perjury, under the laws of the State of
Washington that I am now and at all times herein mentioned, a resident of the State of
Washington, over the age of 18 years, not a party to or interested in the above-entitled action,
and competent to be a witness herein.
On the date given below I caused to be served in the manner noted copies of the
following upon designated counsel:

STOREY'S MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION FOR
RECONSIDERATION
The Honorable Robert Elgee
Blaine County Court
201 Second Ave. S., Suite 106
Hailey, ID 83333

John D. Hanover
Kelly M. Donegan
Peckar & Abramson, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071

Edward Simon
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum, ID 83340

Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 1 3 Street
~ ~
P.O. Box 1510
Lewiston, ID 83501

Via U.S. Mail, first class, postage prepaid

1X/

Via Federal Express, shipping prepaid
Via facsimile
Via legal messenger

DATED this 12th day of September, 2008.
Mary ~ d t a n ~ e l a n d
Secretary to R. Miles Stanislaw

STOREY'S MEMORANDUM IN OPPOSITION
TO DEFENDANTS' MOTION FOR
RECONSIDERATION - 6

Stanislaw Ashbaugh
701 F l R H AVE., SUITE 4400
SEATTLE, WA 981 04
T. 206.386.5900 E 206.3447400
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Date: 9/22/2008

Fifth Judicial District Court Blaine County

Time: 0329 PM

Minutes Report

Page 1 of 1

User: ANDREA

/

5-

Case: CV-2007-0001043
Storey Construction, Inc. vs. Rita Wilson, etal.
Selected Items

Hearing type:
Assigned judge:

Motion to reconsider
Robert J. Elgee

Minutes date:
Start time:

Court reporter:
Minutes clerk:

Susan Israel
ANDREA

03:27 PM
End time:
Audio tape number: D l 4 9

Parties:

R. Miles Stanislaw
Mr. Hanover via telephone
Ed Simon

Tape Counter: 302

Tape Counter: 313

Tape Counter: 323

Tape Counter, 326
Tape Counter: 327

b W

09/22/2008
03:02 PM

Court introduces case, Mr. Simon and Mr. Stanislaw present in courtroom, Mr. Hanover
appearing via telephone, set on Mr. Hanover's motion to reconsider
Mr. Hanover addresses his motion-defects need to be brought to the Court's attention,
these defects were not known to the parties at the time of the hearing
Mr. Stanislaw responds-the parties had their chance back in 2003 when case was taken
to arbitration, the Court's ruling was made in June 2008 based upon 8 different ldaho
cases and a case from Virginia, there has been no showing, besides Mr. Hanover's
statements, of evidence of latent defects, the photographs were done by two lay people,
the hold downs are not structural problem, nothing in the record showing problem with the
structural integrity of the building, the County would have red tagged the building if they
found problem, Defense has been secretly tape recording conversations between Storey
Construction and their employees, and Storey Construction and their attorney,
Mr. Hanover responds-the hold downs secured the building to the foundation, they are
inadequate or missing, not here to argue about the County and their responsibilities
Court is not changing or modifying its prior ruling, whether or not there are defects of
construction or latent defects is immaterial, evidence needs to be brought at the time of
the claim, comments on ldaho law, whether or not the doctrine of res judicata applies is
the issue on appeal, Defense amended their complaint in arbitration to include
construction defects, the issue was raised in 2003 and they had the opportunity to provide
evidence of defects to the arbitrators, comments on no order was presented from the last
hearing, Court will review one submitted by Mr. Stanislaw if Mr. Hanover did not prepare
one, will not address if this motion was filed timely or if this Court has jurisdiction; Court
denies motion to reconsider
Mr. Stanislaw comments to clear the record-this motion was set in July and the
defendants abandoned it, no supporting documents were ever filed, it was again noticed
for hearing today, defendants were respondents in arbitration, they filed a counterclaim,
an amended and a second amended counterclaim were also filed In arbitration, all three
alleged defects
Court understands and agrees
Mr. Hanover comments
Mr. Stanislaw will prepare order on today's hearing
Recess

s- I

IpQ":

Edward Simon
Attorney at law
P.O. Box 540
Ketchum, Idaho 83340
(208) 726-2200
Idaho State Bar No.1866

!olynn Drage, Cleih District
Court Blaine Counl%j;*

John D. Hanovel

Kelly M. Donegan
PECKAR & ABRAMSON, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071
Telephone: (213) 489-9220
Facsimile: (213) 489-9215
Michael E. McNichols
CLEMENTS, BROWN & McMCHOLS. P.A.
P.O. Box 151'0
Lewiston, ID 83501
(208) 743-6538
(208j 743-9295 (Facsimile)
Attorneys for Defendants
IN THE DISTRICT COURT OF THE FIFTI-I JCDICIAL DlSTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAIXE

******
STOREY CONSTRUCTlON COMPANY, INC.

)
1

Plaintiff,
VS.

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY REEVES,

j

Case No. CV-2007-1043

i
j
1

R E O U E S T

P
-

o
-

R
-.

S U P P ~ E M E ~ T A T I O NO F
REPORTER'S TRANSCRIPT

)

?

Defendants.

Defendants request that the Reporter's Transcript be supplemented by the addition of a
transcript of the hearing on Defendants' MOTlON

IDERATION which was held on

September 22,2008. Defendants' counsel h
Reporler's Transcript.
DATED th@ay

of' Sep

Attorney for Defendants
REQUEST FOR SUPPLEMENTATION OF REPORTER'S TRANSCRIPT
-1

CERTIFICATE O F SERVICE
.
7

,
'

I HEREBY CERTIFY that on th
y of September, 2008, I caused a true and correct
:opy of REQUEST FOR
O F REPORTER'S TRANSCRIPT, to be
forwarded with all required charges prepaid, by the method@) indicated below, to the following
~erson(s):
2. Miles Stanislaw
Stanislaw Ashbaugh, LLC
701 51hAve., Suite 4400
Seattle, WA 98104

:c: Peckar & Abramson
Michael McNichols

REQUEST- FOR SUPPLEMENTATION O F REPORTER'S TRANSCRTPT

11

Edward Simon
Attorney at law
P.O. Box 540
Ketchum, Idaho 83340
(208) 726-2200
Idaho State Bar No.1866

S

E

P

~

Jolvnn Drago, CIE~XDissisrricr
COUIIBlaine Count?, !ri;,ii3

1

~ /3~

!

I

John D. Hanover
Kelly M. Donegan
PECKAR & ABRAMSON, P.C.
550 South Hope Street, Suite 1655
Los Angeles, CA 90071
Telephone: (213) 489-9220
Facsimile: (213) 489-9215
Michael E. McNichols
CLEMENTS, BROWN & McNICHOLS, P.A
P.O. Box 1510
Lewislon, ID 83501
(208) 743-6538
(208) 743-9295 (Facsimile)
Attorneys for Defendants
IN THE DISTRICT COlJRT OF THE FIFTH JLDICIAL LIISTRJC?'
OF THE STATE OF IDAHO, IN AhD FOR TI-IE COL'NTY OF BI-AIYE

I

15 STOREY CONSTRUCTION COMPANY, INC.

17

Plaintiff,

)

1

j

1

i

vs.

18 TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY REEVES,
19
Defendants.

1
1

Case No. CV-2007-1043

R E Q U E S T
F O R
S U P P L E M E N T A T I O N OF
CLERK'S RECORD

)

)
I

Pursuant to Rule 27(c) I.A.R., Defendants request the Clerk's Record be supplemented
by adding the following additional documents:
1.

M o t i o ~for
~ Reconsideration and Notice of Hearing.

2.

Affidavit of Don Jackson in Support of Motion for Reconsideration and the
pl~otographsthat were submitted in suppor: of the motion.

3.

Affidavit of Richard W. Stark in Support of Motion for Reconsideration.

4.

Storey's Memorandum in Opposition to Defendants' Motion for Reconsideration.

1 REQUEST- FOR SUPPLEMENTATION OF CLERK'S RECORD

5.

Affidavit of Gary Storey in Support of Storey's Opposition to Motion for
Reconsideration.

6.

Affidavit of R. Miles Stanislaw in Support of Storey's Opposition to Motion for
Reconsideration.

7.

Order Denying Motion for Reconsideration (pending).

Defendants' counsel have paid the Clerk the estimated costs of these supplemental
jocuments.
DATED this @ay

of Sept

REQUEST FOR SUPPLEMENTATION O F CLERK'S RECORD
-2

CERTIFICATE O F SERVICE

4

I HEREBY CERTIFY that on th day of September, 2008, I causeda true and correct
:opy of REQUEST FOR SUPPLEMENTATI N O F CLERK'S RECORD to be forwarded with
111 required charges prepaid, by the method(s) indicated below, to the following person(s):
2. Miles Stanislaw
Stanislaw Ashbaugh, LLC
701 5IhAve., Suite 4400
Seattle, WA 98104

:c: Peckar & Abralnson
Michael McNichols

EDWARD SIM

REQUEST FOR SUPPLEMENTATION OF CLERK'S RECORD
-3

R. Miles Stanislaw, ISB #4912
Stanislaw Ashbaugh LLP
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE
STOREY CONSTRUCTION INC.,
Plaintiff,

NO. CV 2007- 1043
ORDER DENYING MOTION FOR
RECONSIDERATION

TOM HANKS AND RITA WILSON,
HUSBAND AND WIFE; AND LILY
REEVES,
Defendants.
THIS MATTER having come on duly and regularly for hearing before the
undersigned Judge of the above entitled Court upon the motion made by each Defendant to
recoilsider this Court's ruling Enforcing the Bar of Res Judicata, and the Court having

1

considered the records and pleadings herein, including but not limited to the Affidavits of
Don Jackson, Richard Stark, Miles Stanislaw and Gary Storey, and Storey's Memorandum in
Opposition to Defendants' Motions (Defendants failed to file a Memorandum to Support
Defendants' Motion), and the Court having heard argument of counsel and for the reasons
ORDER D E N ~ MOTION
G
FOR RECONSIDERATION - 1

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 98104

/

2

4

5

!I
I/

2008 does hereby ORDER, ADJUDGE AND DECREE as follows::
1)

DATED this

Defendants' Motion to Reconsider shall be and it is hereby DENIED.

1s fday

of October, 2008

Presented by:
STANISLAW ASHBAUGH

BY

R. Miles Stanislaw, ISB# 49 12
Attorneys for Plaintiff Storey Construction Co. Inc.

ORDER DENYING MOTION FOR RECONSIDERATION - 2

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE. WA 981 04

CERTIFICATE OF SERVlCE

1

I HEREBY CERTIFY that on this

2
3

/I
/I

f,&'?w

6

, 2008, I

caused a true and correct copy of the above and foregoing instrument to be served upon the

1

following in the manner indicated below:

I

Order Denying Motion for Reconsideration
,
Edward ~ i m o n
Attorney at Law
The First Street Building
180 West First Street, Suite 202
P.O. Box 540
Ketchum. ID 83340
Kelly M. Donegan
John Hanover
Peckar & Abramson, P.C.
550 S. Hope St., Suite 1655
Los Angeles, CA 90071
Michael E. McNichols
Clements, Brown & McNichols, P.A.
Attorneys at Law
321 - 1 3 Street
~
P.O. Box 1510
Lewiston, ID 83501

R. Miles Stanislaw, ISB# 4912
Stanislaw Ashbaugh
701 Fifth Avenue, Suite 4400
Seattle, WA 98104
Phone: (206) 386-5900
Fax: (206) 344-7400
20

1day of

!I

d
IZ]
IZ]

0

d
IZ]
IZ]
IZ]

IZ]

C]
[71

d

IZ]
IZ]

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger
Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger

Via U.S. Mail, first class, postage prepaid
Via Federal Express, shipping prepaid
Via Facsimile
Via Legal messenger

DISTRICT COURT CLERK

ORDER DENYING MOTION FOR RECONSIDERATION- 3

Stanislaw Ashbaugh
701 FIFTH AVE., SUITE 4400
SEATTLE, WA 981 04
T, 206.386.5900 206.344.7400

1

CLERK'S EXHIBIT LIST

Clerk's Sublnissions as Exhibits (due to their large size):

1. Affidavit of Counsel in Support of Motion to Dismiss Complaint, or in the
Alternative, Motion to Compel Arbitration or Stay Proceedings filed 2-1 5-08.
2. Affidavit of Gary Storey in Support of Motion to Termporarily Stay
Arbitration Pending Hearing re: Res Judicata and in Support of Motion to
Confirin Arbitration Award filed 2-19-08.
3. Memorandum in Support of Motion to Telnporarily Stay Arbitration Pending
Hearing re: Res Judicata filed 2-19-08.
4. Cases Cited in Defendants' Memorandum in Opposition to Plaintiffs Motion
to Te~nporarilyStay Arbitration Pending Hearing re: Res Judicata filed
2-27-08.

5. Affidavit of Counsel in Support of Motion for Protective Order filed 4-30-08.
6. Storey Construction Inc.'s Memoranduin in Support of Motion to Enforce Bar
of Res Judicata filed 5-14-08.

7. Affidavit of Gary Storey in Support of Motion to Enforce Bar of Res Judicata
filed May 14,2008.
8. Affidavit of Counsel in Support of Opposition to Motion to Bar Arbitration on
basis of Res Judicata filed May 30, 2008.
9. Affidavit of Christopher A. Wright in Support of Storey's Response to
Defendants' Motion for Protective Order and Motion to Quash Cominission
filed 6-2-08.
1O.Affidavit of R. Miles Stanislaw in Support of Storey's Motion for Inspection,
Gun Suppression, and Special Master filed 7-9-08.

CLERK'S EXHIBIT LIST 1

1 1.Affidavit of R. Miles Stanislaw in Support of Storey's Motion for Inspection,
Gun Suppression, and Special Master filed 7-10-08.
12.Affidavit of Counsel in Support of Opposition to Motion for Inspection,
Special Master, and Gull Suppression filed 7-18-08.
13.Reply Affidavit of R. Miles Stanislaw in Support of Storey's Motion for
Inspection, Gun Suppression, and Special Master filed 7-2 1-08.
14.Reply Affidavit of R. Miles Stanislaw in Support of Storey's Motion for
Inspection, Gun Suppression, and Special Master filed 7-23-08.

Sealed Exhibits from Hearing Held on June 19, 2008:
Defendants Exhibits:
A. Powerpoint Presentation re: Motion to Bar Arbitration (Res Judicata) and
Photographs of damages.
Plaintiff's Exhibits:
1. Powerpoint Presentation re: Motion to Enforce Bar of Res Judicata.

CLERK'S EXHIBIT LIST 2

IN THE DISTRICT COURT O F THE FIFTH JUDICIAL DISTRICT OF THE
STATE O F IDAHO, IN AND FOR THE COUNTY OF BLAINE

STOREY CONSTRUCTION INC.,
PlaintiffIRespondent,

)
)
)

Supreme Court No. 35459
CLERK'S CERTIFICATE

)

)
TOM HANKS and RITA WILSON, Husband )
and Wife; and LILY REEVES,
)
\

STATE OF IDAHO

)
) ss.
)

County of Blaine

I, Andrea Logan, Deputy Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Blaine, do hereby certify that the above and foregoing
Record was compiled and bound under my direction, and is a true, full and correct Record of the
pleadings and documents requested by the Appellants and included under Rule 28, I.A.R.
I do further certify that the court reporter's transcript will be duly lodged with the
Clerk of the Supreme as required by Rule 31 of the Idaho Appellate Rules.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
day of b o v & W , 2008.
said Court at Hailey, Idaho, this

&

JOLYNN DRAGE, Clerk of the Court

BY
Andrea Logan, Deputy ~ l e ? k

CLERK'S CERTIFICATE

-1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STOREY CONSTRUCTION INC.,
PiaintiffIRespondent,

)
)
)

Supreme Court NO. 35459
CERTIFICATE OF SERVICE

I

)

VS.

I

TOM HANKS and RITA WILSON, Husband )
and Wife; and LILY REEVES,
)
Defendants1Appellant.s.

)
)

I, Andrea Logan, Deputy Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Blaine, do hereby certify that I have
personally served or mailed, by United States mail, one copy of the Clerk's Record and
Reporter's Transcript to each of the Attorneys of Record in this cause as follows:
Edward Simon
ATTORNEY AT LAW
P.O. Box 540
Ketchum. ldaho 83340

R. Miles Stanislaw
STANISLAW ASHBAUGH LLP
701 Fifth Avenue, Suite 4400
Seattle, Washington 98104

Attorney for DefendantsIAppellants

Attorney for PlaintiffIRespondent

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
day of I \ ) c w c ~ h b
,2008.
of the said Court this

ak

JOLYNN DRAGE, Clerk of the Court

CERTIFICATE OF SERVICE - 1

